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OI'TABJIEHHUE:
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KPATKOE M3JOKEHHUE ITO3UIIUU:

ITPABOBASA INO3UIIUA:
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Ilo nyukty 2 Pemenuss UHcnekunu

IHHEPEBOJ UHOCTPAHHbBIX HICTOYHHUKOB




l.

NCTOYHUKU ITPABA:

MEXIAYHAPO/IHBIE 1OI'OBOPbI, HOPMATHUBHBIE ITPABOBBIE

AKTBI
['paxxnanckuii  konekc Poccuiickoit denepanuu (4actb BTOpas) OT

26 suBapsa 1996 rona

['paxxnanckuii  kojmekc Poccuiickoit ®enepanumu (4acTh 1miepBas) OT
30 Hos0pst 1994 rona

['paxxnanckuii koaekc Poccuiickoit ®denepanuu (4acTb YeTBEpTasi) OT
18 nexabps 2006 roma

Hanorossiit kogekc Poccuiickoit @enepanuu (dacts nepnasi) ot 31.07.1998
Ne 146-03 // C3 PO. 1998. Ne 31. Cr. 3824.

Hanorossiit kogekc Poccuiickoit @enepanuu (dacts BTopast) ot 05.08.2000
Ne 117-®3 // C3 P®. 2000. Ne 32. Cr. 3340.

Konsennua  wmexnay  IlpaBurensctBom PO u  [IpaBurenscrBom
®enepatuBHoit PecnyOnuku bpasuwnuu ot 22.11.2004 «O06 wuzbexanuu
JBOMHOTO  HAJOTOOOJIOKEHHUSI W MPEJOTBPAIICHUU  YKJIOHEHUS  OT
HAJI0T000JI0KEHHUS B OTHOIIICHUU HAJIOTOB Ha T0XOIbI.

MexyHapOIHBIN MMAKT O TPAXJAHCKUX U MOJUTUYECKUX MpaBax, 1966r.
Cornamenue mexnay [IpasutensctBom PO u [IpaBurensctBom PecnyOmimku
Numna ot 25.03.1997 «O0 wn30exaHuu IBOWHOIO HAJIOTOOOIOKEHUSA B

OTHOIIEHUH HAJIOTOB Ha 1oxoaeD // C3 P®. 1998. No27. Crt. 3101.

JOKYMEHTBI OOH UJIN O3CP, PASBACHEHUSA ®UCKAJIBHBIX

9.

"N HAJIOT'OBBIX OPTTAHOB
Heticteue 1 Ilnana aeiictBuii mo 60prO€ ¢ pa3MbIBaHHEM HAJIOTOBOM 0a3bl U

BBIBOJIOM NpUOBLUTH M3-1oJ HajorooOioxkenus (OECD (2015), Addressing
the Tax Challenges of the Digital Economy, Action 1 — 2015 Final Report,
OECD/G20 Base Erosion and Profit Shifting Project, OECD Publishing,
Paris.). URL:
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14.
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18.
19.
20.
21.
22.

https://www.oecd.org/content/dam/oecd/en/publications/reports/2015/10/ad

dressing-the-tax-challenges-of-the-digital-economy-action-1-2015-final-

report g1e58cdd/9789264241046-en.pdf

KommenTtapuu k TunoBoit kouBennmu Oprannzanun O0beTmHEHABIX Harnii
00 wu30eXaHUM JBOMHOTO HAJOTOOOJIOKEHUS B OTHOIICHHUSIX MEXKIY
Pa3BUTHIMU U pa3BuBaronuMucs ctpanamu 2021 r.

KommenTtapuii k MonenbHas Konentius OOCP no m36exaHuio TBOMHOTO
Hanoroo6ioxenus OECD (2019), Model Tax Convention on Income and on
Capital 2017 (Full Version), OECD Publishing:
http://dx.doi.org/10.1787/g2g972¢ee-en

MmuoroctoponHsis KoHBEHITMS 10 BBITIOJHCHHUIO MeEpP, OTHOCSIIMXCS K
HAJOTOBBIM COTJIAIICHUSM, B TIIEJISIX MPOTHBOJCUCTBHUS pPa3MbIBAHUIO
HAJIOTOBOM 0a3bl U BBIBOTY TPUOBLIHN U3-T10]] HAJIOT000JI0KeHUS (3aKIroueHa
B T. [lapmxke 24.11.2016) // C3 P®. 2020. Ne10. Ct. 1281.

Mopnenbhas korBeHius ODCP 00 nzbexxannu TBOWHOTO HATOTOOOI0KEHUS
noxoqoB 1 kanutana 2017 rona (OECD Model Tax Convention on Income
and on Capital 2017 (Full Version). OECD Publishing.) URL:
http://dx.doi.org/10.1787/g2g972ee-en

Tunosas kouBeHusa Opranuzanuu O0beanHEHHBIX Hanuii 00 uzbexanuu
JBOMHOTO HAJOrOOOJIO)KEHUST B OTHOILEHUSAX MEXIy pa3BUTBIMU U
pa3BuBatomumMucs ctpanamu 2021 r.

[Tucemo Munduna Poccuu ot 03.04.2023 Ne(3-08-05/29284

[Mucemo Munduna Poccun ot 06.04.2022 1. Ne03-03-06/2/28831

[Tucemo Munduna Poccuu ot 06.08.2018 Ne03-07-11/55293

[Tucemo Munduna Poccuu ot 07.09.2020 Ne03-08-05/78419

[Tucemo Munduna Poccun ot 10.09.2021 Ne(03-02-11/73559

[Tucemo Munduna Poccuu ot 11.03.2021 Ne03-08-05/17032

[Tucemo Munduna Poccun ot 13.05.2021 Ne 03-07-08/36254

[Tucemo Munguna Poccun ot 13.06.2023 Ne03-07-11/54100


https://www.oecd.org/content/dam/oecd/en/publications/reports/2015/10/addressing-the-tax-challenges-of-the-digital-economy-action-1-2015-final-report_g1g58cdd/9789264241046-en.pdf
https://www.oecd.org/content/dam/oecd/en/publications/reports/2015/10/addressing-the-tax-challenges-of-the-digital-economy-action-1-2015-final-report_g1g58cdd/9789264241046-en.pdf
https://www.oecd.org/content/dam/oecd/en/publications/reports/2015/10/addressing-the-tax-challenges-of-the-digital-economy-action-1-2015-final-report_g1g58cdd/9789264241046-en.pdf
http://dx.doi.org/10.1787/g2g972ee-en
http://dx.doi.org/10.1787/g2g972ee-en
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35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.

[Tucemo Munduna Poccun ot 13.10.2020 Ne03-08-13/89405
[Tucemo Munduna Poccuu ot 14.02.2025 Ne 03-07-08/14048
[Tucemo Munduna Poccun ot 15.03.2024 Ne 03-08-09/23384
[Tucemo Munguna Poccun ot 16.02.2024 Ne03-08-05/13591
[Tucemo Munduna Poccuu ot 16.03.2022 Ne(03-08-05/19776
[Tucemo Munguna Poccun ot 17.07.2015 Ne03-08-05/41253
[Tucemo Munduna Poccuu ot 17.12.2021 Ne03-03-06/1/103100
[Tucemo Munduna Poccuu ot 20.10.2020 Ne(03-08-05/91400
[Tucemo Mundpuna Poccun ot 20.12.2023 Ne 03-08-05/123622
[Tucemo Munduna Poccuu ot 21.12.2017 Ne03-07-11/85423
[Tucemo Munduna Poccun ot 23.06.2014 Ne 03-00-08/2/29954
[Tucemo Munpuna Poccuu ot 23.10.2023 Ne 03-08-09/100504
[Tucemo Munduna Poccuu ot 23.11.2020 Ne03-08-05/101763
[Tucemo Munpuna Poccuu ot 23.12.2024 Ne 03-08-09/129789
[Tucemo Munduna Poccun ot 25.06.2021 Ne(03-08-05/50282
[Tucemo Munpuna Poccuu ot 26.02.2024 Ne 03-08-05/16315
[Tucemo Munpuna Poccun ot 28.02.2020 No03-07-14/14418
[Tucemo Munduna Poccun ot 29.04.2021 Ne(03-08-05/32988
[Tucemo Munduna Poccun ot 29.05.2023 Ne03-08-05/48861
[Tucemo Munduna Poccuu ot 29.05.2025 Ne(03-03-06/1/53049
[Tucemo Munduna Poccun ot 30.04.2019 Ne(03-08-05/32197
[Tucemo Mundpuna PO ot 20.01.2025 Ne03-08-05/3921
[Tucemo Muntudpsr Poccun ot 15.03.2023 Ne MIT-I111-070-17504
[Tucbmo ®HC Poccum ot 06.08.2024 Ne I1THO—-4-13/8897 @
[Tucemo ®HC Poccum ot 09.03.2023 Ne [11FH0-4-13/2691 @
[Mucemo ®HC Poccun ot 10.03.2021 Ne BB-4-7/3060@
[Tucemo ®HC Poccum ot 29.07.2024 Ne bB-4-7/8573 @
[Tucemo ®HC Poccunm ot 30.12.2022 Ne bB-4-7/17924@
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59.

JOKTPUHAJIBHBIE MIOJIOKEHUSA, BIPA’JKEHHBIE B
HAYYHBIX CTATHAX NJIN KHUT'AX

BecenkoBa E.E., 3r03un A.B. IlpaBoBoe perynupoBaHHE MNPOTPaMMHOIO
oOecrieueHus KaK yciayrd o0JadHbIx cepBrcoB // Universum: SKOHOMHUKA U
topuctpynenuus. 2021. Ne9 (84).
['fonpbacapoB 3.A., ['tonmpbacapoBa E.B. Kammdukammss moroBopoB o
MPEIOCTaBICHUHU MPOTPAMMHOI0 00ECIIEYEHUS B LIEIISIX HAIOT000I0KEeH S //
®unancoBoe npaBo. 2026. Ne 1. C. 12 - 15.
Hosuukwuit .. O6miee yuenue 06 oos3arensctse / [Ipod. 1.b. HoBuukwuii,
[Tpod. JILA. Jlynn. — M.: T'ocygapcTBeHHOE HU3aTEIBCTBO FOPHINYECCKON
nutepatypsl, 1950. — C. 416.
Parozuna B.B. IIpaBooOmnanarens mporpammel mias OBM u oOnaynbiid
IpoBaiiiep: 0COOEHHOCTH COTJaIeHul B cepe 00JIavyHBIX TEXHOJIOTHM //
NC. ABTopckoe npaBo u cMexHble npasa. 2019. Ne 6. C. 53 - 62.
Ps63un P.A. [Tonsitue 00s13aTenbCcTBa KaK OCHOBBI 00513aT€IIbCTBEHHBIX MPaB
// ObpazoBanue. Hayka. Hayunsie kaapsi, 2026. — Nel. — C. 95-102
CapenbeB AWM. IlpaBoBas mnpupoga oOsayHbix cepBucoB: CBoOoaa
JIOTOBOpa, AaBTOPCKOE TPaBO U  BBICOKME TEXHOJOrMu. BecTHHK
rpaxkaanckoro npasa. 2015. T. 5. Ne 5.
CapenbeB A.W. [IpaBoBbie acmeKkThl pa3pabOTKM U KOMMEpPIHATU3AIUU

nporpammuoro odecnieuenusi. M.: Cratyt. 2024. C. 620.

CYAEBHAS ITPAKTUKA
Nudopmarmonnoe nuceMmo [lpesunuyma Bricmero Apoutpaxknoro Cyna

Poccuiickont @enepannn ot 29.09.1999 Ne 48 «O HEKOTOpBIX Bompocax
CyZ1IeOHOM MPaKTUKH, BOSHUKAIOIINX MPU PACCMOTPEHHUH CIIOPOB, CBI3aHHBIX
C IOTOBOpPaMU Ha OKAa3aHUE MPABOBBIX YCIYT»

Omnpenenenue BepxosHoro Cyma Poccuiickoit @enepanun ot 3 depaiis

2016 1. Ne 305-KI"15-18998 mo nemy Ne A40-56211/2014
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Omnpenenenne BepxoBHoro Cyna P® ot 21.11.2018 Ne276-I19K18 no neny
NeAS50-16961/2017

Omnpenenenue BepxosHoro Cyna P® ot 25.04.2019 Ne301-2C19-2319 no
nemmy NeA11-9880/2016

Onpenenenue BC P® ot 07.09.2018 o nemy Ne 309-KI'18-6366, AS0-
16961/201

Onpenenenune CyneOHOW  KOJUIETUM 1O  JKOHOMUYECKHM  CIIOpam
Bepxosnoro Cyna Poccuiickoit @enepanuu ot 04.04.2024 Ne 305-2C23-
26201 o nemy No A40-236292/2022

Omnpenenenne CyneOHOW  KOMJIETMM 1O SKOHOMHUYECKHMM  CIIOpam
Bepxosnoro Cyna Poccutickoit ®eneparuu ot 07.09.2018 Ne 309-KI'18-
6366 o nemy Ne A50-16961/17

[ToctanoBnenne ApOutpaxkHoro cyaa Bonro-Bsrckoro oxpyra ot
18.09.2019 r. Ne ®01-3986/2019 no nemny Ne A82-8942/2017
[TocTanoBnenune ApouTpakHoro cyna MockoBckoro okpyra ot 25.04.2023
Ne ©05-7810/2023 no neny Ne A40-107097/2022

[ToctranoBnenne Apoutpaxuoro cyaa Ilopomkckoro okpyra ot 04.02.2020
Ne ©06-38592/2018 o nemy Ne AS55-31640/2017

[TocTranoBnenne ApoutpaxkHoro cyaa Ypaiabckoro okpyra ot 18.09.2018 Ne
®09-5190/2018 no nemy Ne A60-42236/2017

[TocTanoBnenne ApouTpakHOTO cyaa ¥Ypanbckoro okpyra ot 20.05.2022 Neo
®09-2232/22 no geny Ne A60-13239/2021

[TocTanoBnenne Apoutpaxknoro cyaa Llenrpanpaoro okpyra ot 20.10.2020
Ne ©10-4177/2020 o nenmy Ne A83-6386/2019

[ToctanoBnenue JleBITOro apOUTPa)KHOTO AaMeUISIIIMOHHOTO CyAa OT
13.02.2025 Ne09AII-75063/2024 o nemy NeA40-119967/2024
[locTanoBnenue J[leBITOoro apOMTPa)KHOTO AamMeUISIIIMOHHOTO CyAa OT

24.07.2017 NeO9AII-28552/2017 no nemy NeA40-10532/17
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85.

[ToctanoBnenue [leBATOro apOUTPa)KHOTO AaMeUISIIIUOHHOTO cyAa OT 28
okTsi0pst 2011 1. Ne 09AII-23751/2011-AK, Ne 09AII-5741/2011-AK 1no
nemy NeA40-1164/11-99-7

[TocranoBnenne Koncrurynuuonnoro Cyna PO ot 28.03.2000 Ne5-IT
[ToctanoBnenne OIMHHAIIATOTO apOUTPAKHOTO ANMEIUISIMOHHOTO Cya OT
6 despanss 2017 1. Ne 11AI1-19342/2016 mo nemy Ne A55-13611/2016
[Tocranosnenne Ilnenyma BepxoBHoro Cyna Poccuiickoit denepaunu ot
23.06.2015 Ne 25 «O npuMeHEHHH CyJlaMH HEKOTOPBIX MOJIOKEHHN pa3aena
[ wvactu nepsoit ['paxaanckoro kogekca Poccuiickon denepaum»
[Tocranosnenus Ilnenyma BepxoBHoro cyna Poccuiickon ®denepauuu ot
23.04.2019 Ne10 «O npumeHeHnn 4acTy yeTBepTou [ paxkaaHckoro koaekca
Poccniickon @enepanum»

[Toctanosnenue Ilnmenyma Breicmiero ApOutpaxksnoro Cyna Poccuiickoi
®enepauun ot 12.10.2006 Ne 53 «OO oueHke apOUTpaXKHBIMU CyAamMHu
00OCHOBAaHHOCTH IMOJTyYEHUsI HAJIOTOILUIATEIbIIIUKOM HAJIOTOBOM BBITOJIBI»
[Toctanosnenue Ilpesuanyma BAC P® ot ot 27.02.2007 Ne 11967/06 no
neny Ne A65-33687/2005-CA1-19

[TocranoBnenne CemMHanLAaTOr0 apOUTPAKHOIO aNEUIALUOHHOIO CyAa OT
24.10.2018 Ne17AI1-6064/2018-AK no geny NeA50-16960/2017
[ToctanoBnenne Cyna no uHTeieKkTyaidbHbIM mpaBaMm OT 03.10.2023 Ne
C01-1715/2023 no nemy Ne A40-299011/2022

[TocranoBnenne Cyna mo uHTemwiekTyaiabHbIM mpaBaMm OoT 08.02.2024 Ne
C01-1415/2022 no nemy Ne A40-106312/2020

[TocTanoBnenne Cya o MHTEIUIEKTYaIbHBIM MpaBam oT 19 Hos6ps 2013 1.
Ne C01-207/2013 no nemy Ne A40-10750/2013

[ToctanoBnenne Cyna mo MHTEUIEKTyaldbHbIM mpaBaMm OT 29.11.2017 Ne
C01-955/2017 no nemy Ne A40-215131/2016

[TocranoBnenne TpuHaanatoro apOMUTPa)KHOTO AMEIIISIIMOHHOTO Cyla OT

26.09.2025 Ne 13AI1-19396/2025 no nemy Ne A56-29465/2025
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[ToctanoBneane ®AC BCO ot 11.06.2014 o nemy Ne A10-2446/2013
[ToctanoBnienne @AC MockoBckoro okpyra ot 25.09.2007, 27.09.2007
NeKA-A40/9911-07-I1 o gemy NoA40-4532/06-20-44

[ToctanoBnennn ApoutpaxHoro cyaa MockoBckoro okpyra ot 02.10.2018
Ne ©05-15483/2018 mo gemy Ne A40-151147/2017

[TocTtanoBnennn ApOutpaxkHoro cyaa Ypainbckoro okpyra ot 24.10.2014 Ne
®09-7310/14 no nemy Ne A71-14257/2013

[ToctanoBnenun JlBaamaToro apOUTPaKHOTO amneUISIIIMOHHOTO CyJa OT
25.12.2025 Ne 20AI1-5100/2025 mo nemy Ne A68-8610/2024

Pemenue Apburpaxnoro cyna Tromenckoii obmactu ot 17.10.2019 no nemny
NeA70-13389/2019

Arbitration CAS 2018/A/6002 Club Atlético Banfield v. Juan Ramoén Cazares
Sevillano, Clube Atlético Mineiro, Club de Alto Rendimiento Especializado
Independiente del Valle & FIFA, award of 7 July 2020. URL:
https://www.sennferrero.com/wp-content/uploads/2021/01/6.-cas-2018-a-

6002-club-atletico-banfield-v-juan-ramon-cazares-sevillano-club-atlet.pdf
Arbitration CAS 2021/A/8229 Leeds United Football Club Limited v.
RasenBallsport Leipzig GmbH, award of 4 November 2022. URL:

https://jurisprudence.tas-cas.org/pd{/8229.pdf

Engineering Analysis Centre of Excellence Pvt. Ltd. vs. Commissioner of

Income Tax. 2 March 2021. URL: https://indiankanoon.org/doc/170521216/

The Commissioner Of Income Tax vs Salesforce.Com Singapore Pte.Ltd. 14

February 2024. URL: https://indiankanoon.org/doc/196402230/

HMHBIE HCTOYHUKH
FIFA Regulations on the Status and Transfer of Players (interim regulatory

framework) oT 01.2025. URL:


https://www.sennferrero.com/wp-content/uploads/2021/01/6.-cas-2018-a-6002-club-atletico-banfield-v-juan-ramon-cazares-sevillano-club-atlet.pdf
https://www.sennferrero.com/wp-content/uploads/2021/01/6.-cas-2018-a-6002-club-atletico-banfield-v-juan-ramon-cazares-sevillano-club-atlet.pdf
https://jurisprudence.tas-cas.org/pdf/8229.pdf
https://indiankanoon.org/doc/170521216/
https://indiankanoon.org/doc/196402230/
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98.

99.
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https://digitalhub.fifa.com/m/696d877ea3Sca761/original/Regulations-on-
the-Status-and-Transfer-of-Players-January-2025-edition.pdf

Global Transfer Report 2024. URL:
https://digitalhub.fifa.com/m/142077cfbb75¢c2b0/original/Global-Transfer-
Report-2024.pdf

Global Transfer Report 2025. URL.:
https://digitalhub.fifa.com/m/7d27c1b6624706bc/original/FIFA-Global-
Transfer-Report-2025.pdf

The NIST Definition of Cloud Computing. NIST Special Publication 800-
145. September 2011. URL:

https://nvlpubs.nist.eov/nistpubs/legacy/sp/nistspecialpublication800-

145.pdf

100. «Acton Buina» apennoana Pamdopaa y «MEO» ¢ mpaBom Beikyma 3a 40

101.

MJIH (QYHTOB W B3suia Ha ceds 75% 3apruiarsl ¢GopBapia [3IEKTPOHHBIN
pecypc] // Caiit cmoptuBHOro moptama «Cropre» — Pexum mocryma:

https://www.sports.ru/football/1116622337-aston-villa-arendovala-

reshforda-u-mvyu-s-pravom-vykupa-za-40-min-

funto.html?ysclid=mmrtd 1b3w1742970252 (nata obpamienus: 15.03.2026)

«bapcenona» HamepeHa BBIKYIIUTh KOHTPAKT Hamajarmiero Mapkyca
Pamdopna y «Manuecrep IOHaliTen» mo OKOHYaHMHM TEKYIIETO CE30HA B
COOTBETCTBHH C YCIOBUSMH APEHIHOTO COTJIAIICHUS [3JIEKTPOHHBIN pecypc]
/[ Calt cnoptuBHOro TmopTtania «Yemnuonat» — Pexum npocryna:

https://www.championat.com/football/news-631093&8-barselona-planiruet-

vykupit-kontrakt-rashforda-u-manchester-yunajted-md.html (mara

oOpamenus: 15.03.2026)

102. «Pomay» apenmoBaina popBapaa «bpaittona» Oepriocona c mpaBoM BhIKyIa

3a 40 MiH eBpo [dneKTpoHHBIN pecypce]| // CallT CHOPTUBHOTO TOpTaia

«Cnopte» — Pexum pocrtymna: https://www.sports.ru/football/1116827427-



https://digitalhub.fifa.com/m/696d877ea35ca761/original/Regulations-on-the-Status-and-Transfer-of-Players-January-2025-edition.pdf
https://digitalhub.fifa.com/m/696d877ea35ca761/original/Regulations-on-the-Status-and-Transfer-of-Players-January-2025-edition.pdf
https://digitalhub.fifa.com/m/142077cfbb75c2b0/original/Global-Transfer-Report-2024.pdf
https://digitalhub.fifa.com/m/142077cfbb75c2b0/original/Global-Transfer-Report-2024.pdf
https://digitalhub.fifa.com/m/7d27c1b6624706bc/original/FIFA-Global-Transfer-Report-2025.pdf
https://digitalhub.fifa.com/m/7d27c1b6624706bc/original/FIFA-Global-Transfer-Report-2025.pdf
https://nvlpubs.nist.gov/nistpubs/legacy/sp/nistspecialpublication800-145.pdf
https://nvlpubs.nist.gov/nistpubs/legacy/sp/nistspecialpublication800-145.pdf
https://www.sports.ru/football/1116622337-aston-villa-arendovala-reshforda-u-myu-s-pravom-vykupa-za-40-mln-funto.html?ysclid=mmrtd1b3w1742970252
https://www.sports.ru/football/1116622337-aston-villa-arendovala-reshforda-u-myu-s-pravom-vykupa-za-40-mln-funto.html?ysclid=mmrtd1b3w1742970252
https://www.sports.ru/football/1116622337-aston-villa-arendovala-reshforda-u-myu-s-pravom-vykupa-za-40-mln-funto.html?ysclid=mmrtd1b3w1742970252
https://www.championat.com/football/news-6310938-barselona-planiruet-vykupit-kontrakt-rashforda-u-manchester-yunajted-md.html
https://www.championat.com/football/news-6310938-barselona-planiruet-vykupit-kontrakt-rashforda-u-manchester-yunajted-md.html
https://www.sports.ru/football/1116827427-roma-arendovala-forvarda-brajtona-fergyusona-s-pravom-vykupa-za-40-mln.html?ysclid=mmrt4i873f222345147
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roma-arendovala-forvarda-brajtona-fergyusona-s-pravom-vykupa-za-40-

mlin.html?ysclid=mmrt4i873f222345147 (nata obpamenus: 15.03.2026)

103. B «3enute» cooburmnm, uto «Backo ga I'ama» apenayer Penana c nmpaBom
BBIKyMa [3eKTpoHHBIA pecypc] // Caift m3nanus «CnopT Dkcmpeccy —

Pexxum nmocrtyna: https://www.sport-express.net/football/rfpl/news/v-zenite-

soobschili-chto-vasko-da-gama-arenduet-renana-s-pravom-vykupa-
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KPATKOE U3JIOKEHUE IMO3UIIUNA:

ITo Dnu3ony 1:

HanoroBelii opran mnpemioxuwn HadyuciauTb OOIIecTBy, HAJIOrOBOMY
pesunenty P®, nHamor ¢ 40X0ll0B, MOJy4YeHHBIX KoMmmaHuen «Sociedade
Esportiva Boavistay (Hamorosblii pesunent PeneparuBHoit PecryOmuku
bpaszunus) ot uctounnkoB B Poccutickoit denepanmu, 3a 2023-2024 1.

ITo mynkry 1(a) Pemenus Mucneknuu 3asBUTENb HE OCIIAPUBAET JI0BOIbI
3aMHTEPECOBAHHOIO JHIA O TOM, YTO TpaHC(HEpPHbIE KOMIEHCALMHU SBISIOTCS
«UHBIM aHAJIIOTUYHBIM J10X010M» 0 cMbIcay T 10 1. 1 ct. 309 HK P®. Ognako
JAHHBIE BBIILIATHI CBSI3aHBI C OOBIYHOM OM3HEC-aKTUBHOCTBIO
npodecCUOHANIBHBIX (DYTOOJIBHBIX KIYOOB W HE 00JIaraloTcsi HajJoroM Yy
UCTOYHMKA Ha Tepputopuu P® B cooTBeTcTBUM cO CT. 7 (MpuUOBUIL OT
npeanpuHuMarenbckoi  pestenbHoctd) COWJIH  PO-bpasuwnus  BBUIY
OTCYTCTBHS IOCTOSIHHOTO MPEACTABUTEIbCTBA UHOCTPAHHOU KOMITaHUU B PO, B
cBs3u ¢ ueM y OO11ecTBa OTCYTCTBYET 00513aHHOCTh HAJIOTOBOTO areHTa.

[To mynkty 1(0) Pemenus ycnoBue o npaBe BbIKylla UTPOKA MPEICTABIISAET
co00¥l cCaMOCTOATENbHYIO MTPABOBYIO0 KOHCTPYKITHIO SU1 generis, MpUOIMKEHHYIO
K OILMOHY HA 3aKJIOYEHUE JOroBopa. Bo3HarpaxaeHue BBIMIAYEHO B CBA3M C
nepenayei 3asBUTEIO IpaBa TPEOOBAHUS MOCTOSIHHOTO TpaHc(epa UrpoKa Kak
CaMOCTOSITENIbHOTO HMMYILIECTBEHHOTO TpaBa M HE TOJUICKUT OOJOKEHUIO
HAJIOTOM y MCTOYHHMKA BBILIATHI B cuiy 1. 2 cT. 309 HK P®, yuyutsiBas, 4to
JesTeIbHOCTh MHOCTPAHHOM KOMIIAaHMM He TMpuBena K 0oOpa3oBaHUIO
IIOCTOSIHHOTO IIPEICTaBUTENLCTBA HA Tepputopun PO.

[To nynkty 1(B) Pemenus MHcnekuuu COpHBIA TIOTOBOP HE SIBISIETCS
JUIEH3UOHHBIM, TIOCKOJBbKY U300paxeHne (PyTrOOJUCTa HE OTHOCHUTCS K
00BbEKTaM WHTEJIEKTYaJIbHON CcOOCTBEHHOCTU. Bo3HarpakjaeHue MoixydeHo

OpasunsckuM kiyoom SEB, koTopblil siBisercs (QakTHUYECKHM MOIydaTesnemM
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noxona. Jloxon He moamamaer moxa cT. 12 (posuitu) u cr. 17 (apTUCTBI U
cnoprcmenbl) COUIH P®-bpazunus, a noanexuT KBaauduKaluu 1mo ct. 7
(mpuOBUTF  OT TPEANPUHUMATEIHCKON JEATETLHOCTH). BBUIYy OTCYTCTBUSA
MOoCTOSIHHOTO — mpenactaButenbctBa SEB B PO, goxon He MOIIEKUT
Hanoroo6noxenuto B Poccum, crienoBatenbHo, y OOIIecTBa OTCYTCTBYET

00s3aHHOCTh HAJIOTOBOTI'O arcHTAa.

ITo Dnu3ony 2:

3a 2023-2024 rr. OOmecTBO, HAJIOTOBBIM pe3usieHT PD, neiicTBOBaIIO
MIPaBOMEPHO, HE YACPKaB M HE MTepeUrcIIvB B OrokeT PO mpu BeITIIATE B aapec
komrnanuu Cloudreserve, HajoroBoro pesuaeHta Mumum, oOmeil cymMmbl B
pazmepe 10 760 000 py6. BO HCTIOJIHEHHE CBOUX 0053aTEIHCTB MO 3aKIIOYECHHOMY
PamouHOMY 1OTOBOpY O MOANHMCKE HA 00JIAYHBIC CEPBUCHI.

KBamudukanuss  HanoroBeiMm  opraHoM  BBIIUIATBI B~ KauyeCTBE
JUIIEH3WOHHOTO  BO3HATPAXKICHHWS HE COOTBETCTBYET JCHCTBUTEIHLHOMY
DKOHOMHUYECKOMY COJICP)KAHWIO OTHOIIEHWW, B CBSI3M C KOTOPHIMH OBLITH
OCYIIECTBJICHBI JaHHBIC BhITIATHL. Tak, OOmecTB He moiydano sk3eMruisip 110
Cloudreserve u He OCYIIECTBIISUIO €r0 UCHOJb30BaHUE 1Mo cmbicay cT. 1270 I'K
P®, a mnomydamo JsMib pe3ynbTaThl TaKOTO HCHOJIB30BAHMUS CaMHUM
npaBooOnamareneMm Cloudreserve, B 4beM BIAJCHUU U TOJ YbUM KOHTPOJIEM
coxpansuiocs [10.

OpHako CIOpHBIC BBITIATHI MPEACTABISIOT COOOM OIUIATy OKa3aHHBIX
Cloudreserve yciyr, mOCKoOJbKYy 00s3aHHOCTh OOIIeCTBA 1O BHITIJIATE JAHHOTO
noxoma Cloudreserve Bo3HuKIIa o PaMo4HOMY JTOTOBOpY, MpaBoOBasi MPUpPOIA
KOTOPOTO aHAJIOTUYHA JIOTOBOPY BO3ME3THOTO OKA3aHUS YCIYT:

o O6bem oOs3anHocTelt Cloudreserve 3aBucen oT moTpeOHOCTEM
OO61iecTBa B KOHKPETHBIN NEPUO/ BPEMEHH, YTO TAKXKE BIUSIIO HA pa3Mep IUIaThl

3a OAIHUCKY;
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o Ob6s3atenbctBa  Cloudreserve mpeamnonaraioT — OCYIIECTBIICHUE
aKTUBHBIX JCHCTBUI, HANpaBIEHHBIX Ha moxydeHne OOIIECTBOM MOJE3HOTO
addekra;

o I1O mpenocraBnsercs OOIIECTBY HE KaK CAMOCTOSATEIbHBIN 00BEKT,
a B COCTaBe KOMIUIEKCAa B3aMMOCBSI3aHHBIX YCIYI B paMKax MOJIMUCKA Ha
00JIauHbIEC CEPBUCHI.

Taxkum obpaszom, moxossl, moimydeHable Cloudreserve B COOTBETCTBHH C
PaMoO4HBIM OTOBOPOM, SIBJISIFOTCSI JOXOJaMU OT oka3aHusi OOILecTBY yciIyr 1o
IPEJOCTaBIEHUIO ynajieHHoro goctyna kK [1O, ocyliecTBIEHNIO TEXHUYECKON
MOJEPKKU, OOHOBJICHHMS MOMIYJICH/CEpBUCOB M XOCTHHIa JaHHBIX, YTO HE
yKa3aHo B nepeuHe 10xoa0B u3 1. 1 cr. 309 HK PO.

CooTBEeTCTBEHHO, B CBsi3U ¢ orcyTcTBUEM y Cloudreserve mocTostHHOro
npencraBuTenbcTBa B PO o0mas cymma BBIIIAT HE MOAJEKana 0OJOKEHUIO
HAJIOroM y ucToyHuKa BoIaTel B PO (1. 2 ct. 309 HK P®). Hanoroserit opran
HEMPAaBOMEPHO TPEUIOKII JAOHAYMCTUTh OOIIeCTBY HAJIOT C JI0OXOMOB,
IIOJIyYEHHBIX WHOCTPAHHOW OpraHus3alnved OT HUCTOYHUKOB B P®d, B BHIE
JIMIIEH3UOHHOTO BO3HArPaXXAEHUS 10 HAJIOroBoM ctaBke 10% Ha OCHOBaHUM MII.

4 1.1 cr.309 HK P® u cr. 12 COUJIH PO-Uuans.



IHPABOBASA HO3ULUA:

ApOUTpPaXKHBIH Cy

3asBuUTEID:
AxkuuoHepHoe 0611ecTBo «DyTOONbHBIIHI

KITy0 «MoCKBa»»

3auHTEpecOBaAHHOE JIMIIO:

HNucnexknus

Jeao Ne ...

HckoBoe 3asiBjIeHHE

AxnponepHoe oOmectBo «DyTOoNbHBIA KIIy0 «MockBay» (maiee —
«O6mectBo», «DK «MockBay, «3asButenb», «HamorommaTenbimk»)
oOpatuiics B ApOUTpakHBI Cyln C 3asBicHUEM (nanee — «3asiBICHHE») O
MpU3HAHUU HEACHCTBUTENbHBIM perieHus MHcneknuu (nanee — «HCTeKus»,
«HasyoroBpeiii opran») O NPHUBJICUCHUHM K OTBETCTBEHHOCTH 3a COBEPIICHUE

HAJIOrOBOT'O MPAaBOHAPYILICHHUS.
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Kak crmenyer w3 marepuanoB jnena, MHcnekiuen mpoBeneHa BbIC3AHAS
Hajioronas npoBepka O0I1IeCTBa [0 HAJIOTY Ha MPUOBLIL OPraHU3alUN 32 TIEPUO]]
2023-2024 rr.

[Io pe3ynmpraram BBIE3THOM HAJIOIOBOW IIPOBEPKH BBIHECEHO PEIICHHE O
IPUBJICYEHNH K OTBETCTBEHHOCTH 34 COBEPIICHUE HAJIOTOBOT'O MPABOHAPYLICHHUS
(manee — «Pemenne MHCTIEKITUNY ).

3asBuUTEIb, HE coriacuBIKCh ¢ Pemennem Mucnekiuu, Hanpasui B @HC
Poccun anemnsmmonnyto xanody. ®HC Poccun pernieHneM anesuissiMOHHYIO
*ajno0y ocTaBuiia 0€3 yJI0OBJIETBOPEHUSI.

JlanHoe 00CTOsTEILCTBO MOBJIEKIIO oOpamienre O01iecTBa ¢ 3asBlIeHUEM
B CY/.

IIo mynkry 1(a) Pemenuss UHcniekuuu

Kak cnenyer n3 marepuanos aemna, AO «®PK «MockBa» U HHOCTpaHHAs
komnanusa «Sociedade Esportiva Boavista» (mamee — «SEBy», «Sociedade
Esportiva Boavista»), siBistoniasicsi HaJoroBbiM pesuneHToM denepaTuBHOMN
PecniyOnuku bpaszunus, 3akmounnu TpaHcepHbld KOHTPAKT HA YCIOBHUSX
«aperab» ot 31.03.2023 1. NeTC, B COOTBETCTBHH C YCJIOBHUSMH KOTOPOIO
3asBUTEIHL UMEET MPABO BBIKYMHUTH MpodeccroHanbHoro ¢yroonucta Jlyuma
benenertu uepe3 1 rog ¢ MoMeHTa mepexoja UTPoKa Ha YCIOBHUAX «APEHIIbI»
(mamee — «TpanchepHblii  KOHTPAaKT»). 3a BpPEMEHHYIO Tepeaady
PETUCTPAllMOHHBIX MpaB Wrpoka 3asiBUTENb  €XKEMECSYHO  yIJIauyMBall
WHOCTPaHHOM OpraHu3aiuu TpaHcpepHbie KOMIIEHCALUK B pazMepe 7,7 MITH pyo.

BriBog 3amHTEpecOBaHHOTO JHUIIAa O HEOOXOJUMOCTH JOHAYHUCIUTH
3asButemno 3a nepuoj 2023-2024 r. HajIor ¢ J0XO/I0B, MOJYYEHHBIX KOMIaHUEH
«Sociedade Esportiva Boavistay ot uctounnkoB B Poccuiickoit deaeparuu, B
BU/JIE TpaHC(HEPHBIX KOMIIEHCAIIMH Ha OCHOBaHMH ToAnmyHKTa 10 myHkTa 1 ctathu
309 HK P® (manee — «HK P®y») u cr. 22 «/pyrue noxonsr» COUIH Pd-

Bpa31/mm1, SBJISETCS HE3aKOHHBIM U HEOOOCHOBAHHBLIM B CBSI3U CO CJICAyrOIIuM.
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1. IlpaBoBass kBajudukanus TpPpaHCPEePHOr0o KOHTPAKTA Ha

YCJIOBHSIX «apeHabD)

CornacHo matepuanam jaena, B nepuoj ¢ 01.04.2023 r. mo 31.12.2024 .
poccuiickas kommanuga AO «DK «MockBay mNpou3BOAMIIA  BBIILIATY
TpaHChEpHBIX KOMIIEHCAUA 3a BPEMEHHBIA IMepexo]] MpodhecCuOHATHLHOTO
¢yrOonmcra B pasmepe 7,7 MIH pyO. €KEMECSYHO B TOJB3Y WHOCTPAHHOU
komrnanuu «Sociedade Esportiva Boavista» Ha ocHoBanuu TpaHchepHOTro
KOHTPAKTAa.

HopmatuBHOE PETryJIMPOBAaHUE (GyTOOIBHBIX TpaHchepoB
OCYILECTBIISIETCA TOCpencTBOM MojoxxkeHuil Pernmamenta ®UDA no crartycy u
TpaHcepy urpokoB (nanee — «Permament ®UDA») u Pernamenta POC 1o
cratycy u nepexonaM (tpanchepy) byroonucra (nanee — «Perimament POCy).

BwmecTe ¢ TeM cie1yeT OTMETUTD, YTO B pACCMAaTPUBAEMOM CUTyalluy UMEIT
MECTO MEXAYHApOJIHbIA TpaHcep, MOCKOIbKY 3asBuTenb U «Sociedade
Esportiva Boavistay sBistoTcst ¢GpyTOOIBHBIME KIyOaMu, TPUHAMJICKAIIUMH K
Pa3HbIM HallMOHAJIBHBIM (PyTOOIBHBIM accoumanusam (Poccuiickuii pyTOOIBHBIN
coto3 (POC) u Confederagdo Brasileira de Futebol (CBF) cootrBercTBeHHO). B
CBSI3M C AOTHUM, B COOTBETCTBUM cO cT. 1 Permamenta ®UDA, oTHOIIEHUS IO
Mepexoqy MexXay Kiy0aMu pasHbIX acCOLMalUil PeryjaupyroTcsl MpaBUIIaMu
Pernamenta ®UODA.

Cormacio m. 1 cr. 10 Pernmamenta ®UDA, npodeccruonanbHbIit
¢GyTOONMMCT MOXKET ObITh MEPEeNaH Ha YCIOBUSX «AapEH[bD» Ha ONpECTICHHbIN
CPOK CBOMM KIIyOOM («HpeXHUI KIy0») IpyroMmy KiyOy («HOBBIA Kiy0») Ha
OCHOBAaHHUH MMCbMEHHOIO coriaiienus. [Ipu 3ToM B TaKOM COTJIalllEeHUH JTOJKHBI
OBITH OMNpeAesieHbl MPOJOJIKUTEIBHOCTD MEepeayl Ha YCIOBUSAX «apeHIb» U
(bruHAHCOBBIC YCIOBHS TaKOM Tepe1avn.

B cootBercTBUM ¢ onoxkenusimu Pernamenta ®UDA, o TpancdepHoit
KOMIICHCALIMEH IMOHMMAaeTCsd KOMIIEHCALMsI, KOTOPYIO HOBBIA Kiy0 HIrpoka

BBITIJIAYMBACT WJIA OOSI3yeTCsl BHITUIATHTH OBIBIIIEMY KIIyOy MTpOKa B OOMEH Ha
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coryiacue ObIBIIETO KiIy0a 0OCBOOOIUTH UTPOKA OT 00S3aTEIbHBIX KOHTPAKTHBIX
OTHOLICHUM.

B ciydae, ecnu nmepexoq Urpoka HOCUT BPEMEHHBIM XapakTep, ACHUCTBHE
KOHTPaKTa MEXIy NpOopecCHOHATBHOM (PyTOOTUCTOM U MPEKHUM KIyOOM
PUOCTAHABIIMBACTCS, €CJIM HE COTJAaCOBAaHO HWHOE, M 3aKII0YaeTCs HOBBIM
KOHTPAKT MEXIy MEPEeXOMSIIUM HTPOKOM M HOBBIM, IMPUHUMAIOIIUM KIyOOM
(mm. (b), (c) m. 1 ct. 10 Pernamenta ®UDA).

Taxum oOpa3om, Takoe TpaHC(HEpHbI KOHTPAKT HA YCIOBHIX «apeHJbD)
(«loan agreement») codeTaer B ceb€ BJIEMEHTHl TI'PAKIAHCKO-IIPABOBBIX U
TPYZOBBIX ITPAaBOOTHOILICHMIA:

1)  cormameHue O MEPexXole HUIrpoKa 3aKIIOUYEHO MEXIy ABYyMs
npodeCCUOHAIBHBIMU  (DYTOOJbHBIMU KIyOaMH KakK IOPUIAMYECKUMH JIUIAMH,
IIPU 3TOM CTOPOHBI CBOOO/IHBI B OINPENEICHUN YCIOBHM TAKOTO COIJIAIICHMS, 3a
HCKIIIOUEHHEM 00s13aTebHbIX TpeOOBaHUM, ycTaHOBIEHHBIX CcT. 10 PernamenTa
OUDA;

2)  TpaHc(hep OJHOBPEMEHHO SIBJIETCS OCHOBAHHMEM JIsl BPEMEHHOIO
nepeBojia mnpodeccuoHaibHOTO ¢GyTOOMMCTa K APyromMy paboTOAaTeNto,
PEryJIMpyeMOro TPyAOBbIM 3aKOHOIaTeNbCTBOM (CT. 348.4 TK PD).

Bwmecte ¢ Tem TpaHCEepHBII KOHTPAKT, B T.4U. 3aKJIF0YAEMBbII HA YCIIOBUSIX
«apeHIpD», HE MMEET MPSIMOro YHNOMHUHAHUsA B ['pakaaHCKOM KoOJekce
Poccuiickoii ®epepanun  (manee — «I'K P®») u He COOTBETCTBYET
KBUTU(QUIUPYIOIIMM TpU3HAKAM HU OJHOM W3 JOTOBOPHBIX KOHCTPYKIUH,
MIPEAYCMOTPEHHBIX 32aKOHOM WJIM HHBIMU ITPABOBBIMHU aKTaMHU.

B uacTtHOCTH, HECMOTpS Ha TO, YTO TaKOW TpaHC(EpHbI KOHTPAKT
0o003HaueH Kak «TpaHcep Ha YCIOBUSAX <«apEHIb» M KakK «apeHaa
npodeccuoHanbHbIX UTPOKOB» B Pernamente MDA B Pernamente POC (cr.
19) u Pernmamente ®UDA (ct. 10) COOTBETCTBEHHO, OH HE MOXKET OBIThH
KBaJIM(ULIMPOBAH B KauyeCTBE JOTOBOpa apeHjipl 1mo cMmbicay cT. 606 'K PO.

CornacHo 4. 1 cT. 607, 00b€KTOM AOTOBOPA APEH Bl MOTYT OBITH UCKIFOUUTEIIHHO
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HEYIMOTpeOJIsieMbIe BEIlU, T.€. BEIIH, KOTOPbIE HE TEPSIIOT CBOUX HATYypPaIbHBIX
CBOMCTB B MPOILIECCE UX MCIIOIb30BaHUA (3eMENIbHBIE YYACTKH, UMYIIIECTBEHHBIC
KOMIUIEKCHI, 3[]aHus, COOPYKEHHUs, 000pyI0BaHUE, TPAHCIIOPTHHIE CPEJICTBA U
p.), IPH 3TOM OOBEKT TPaHCPEPHOTO KOHTPAKTa HE MOXKET OBITh MpHU3HAH
BEILIO.

Taxkum 00pa3om, coryamieHne O BPEMEHHOM IIEPEX0Jie UTPOKa CIEAYyeT
KBaIM(UIIMPOBATh B KaUeCTBE HEMOMMEHOBAHHOTO JoroBopa (4. 2 cT. 421 I'K
P®), 9T0 HE MO3BOISAET TOUHO ONIPEIETUTh MPUPOTY TPAHCHEPHOU KOMIICHCAITUU
JUISL IETIed YCTAHOBJIEHUS KATETOPUHU A0X0/1a, iepeurciieHHoro B 1. 1 ¢r. 309 HK
P®.

2. TpancdepHbie KOMIICHCAUM MOAJIEKAT 00J107KCHUI0 HAJI0TOM

Y HCTOYHHKA B COOTBETCTBUM €O cT. 7 KoHBeHIIUM

Ha ocHOBaHMM BBIIIEH3JI0KEHHOTO 3asBUTENIb HE OCIAPUBAET JIOBOBI
3auHTEpPECOBAHHOIO JIMIIA OTHOCUTENIHO TOTO, YTO BBIIUIAYEHHBIC B MOJB3Y
WHOCTPAHHOW OpraHu3aiuu TpaHChEepHbIE KOMIEHCAIMK TOMAMANAI0T TOJ
perynupoBanue mm. 10 m. 1 cr. 309 HK P® kak nHOW 10XOJ, MOTYyYEHHBIA OT
HWCTOYHUKOB B P® M HE CBSI3aHHBIA C OCYILECTBICHUEM JACATEIBHOCTH 4Yepe3
IIOCTOSIHHOE TPEJICTaBUTENBCTBO Ha TeppuTOopun PPD. Ecnu nosydeHHbIA JOXOL
npsiMo He ynoMsHyT B 11. 1 ¢T. 309 HK PO, To 17151 mpusHaHus ero o0jgaracMbiMm,
B cootrBeTcTBHH ¢ TToan. 10 m. 1 ct. 309 HK P®, HeoOxoauMo 000CHOBaHHE €TO
ananornyHoctu. BC P® B cBoeM Omnpenenenun ot 07.09.2018 no geny N309-
KI'18-6366, A50-16961/2017 yka3biBaeT, 4TO MepeueHb 00JaraeMbIX JOXO0B
MHOCTPAHHBIX OpraHu3alui SBIETCS OTKPBIThIM. Ecniu joxo npsiMo He Ha3BaH
B m. 1 cr. 309 HK P®, To mns nmpuszHaHusi ero oOjaraeMbIM HEOOXOJIUMO
COOTBETCTBHE KPUTEPHUSM IMACCUBHOCTU OSTOTO JI0XOJla W HAJUYUS CBS3U C
tepputopuet P®. Amnamormuynbie BbIBOABI coaepkuT IlocTtaHoBieHue
ApbGutpaxunoro cyaa IToBomkckoro okpyra ot 04.02.2020 N ®06-38592/2018
no neimy N A55-31640/2017.
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Taxxe B muchbMax Munduna' B kauecTBe IMIaBHOTO KBATM()ULIUPYIOIIETO
IpU3HAKa HA3BaHO OTCYTCTBUE CBSI3U C MPEANPUHUMATENBCKON AESITEIbHOCTHIO
B P® uepes nocTossHHOE NPeICTaBUTENBCTBO. JJaHHBIN TOAXO MOATBEPKIAECTCS
¥ Cy1eOHOM IIPAKTUKOM’.

CornacHo cratee 22 «/lpyrue noxoapl» Konpennum «OO0 uz0exkaHUU
JBOMHOTO  HAJIOTOOONOXEHWUS W MPEJOTBPAIICHWH  YKIOHEHUS  OT
HaAJIOT000J0KEHHUSI B OTHOIIEHMHM HAJIOTOB Ha Joxonael» ot 22.11.2004 r.,
3axiroueHHou Mexnay IIpasurensctBom PO u [IpaBurenscrBom denepatuBHON
PecnyOnuku bpasunmuu (nanee — «KoHBeHUUs»), BUIBI JTOXOJOB PE3UJICHTA
JloroBapHBaroIIErocs l'ocynapctsa, BO3HUKAIOIIUE B IpyromM
JloroBapuBatomemcsi ['ocymapctBe, KOTOpble HE pacCMaTpuBarOTCs B
MPEbIAYIIUX CTaThAX, MOTYT TakKe 00yaratbCsi HajJoroM B ATOM JPYroM
I'ocynapctee. CrnenoBaTenbHO, IaHHAs CTaThsl PAacHpPOCTPAHSAETCS TOJIBKO Ha
JIOXOJIbI, HE YIIOMSIHYThIE€ B MHBIX CTaThsiX KOHBEHIINH.

IIpu >TOM, KakK yKa3bIBaeT ®HC?, mnon «IPYTMMHU J1OXOAaMW», Kak
MPaBUJIO, MOHUMAIOTCA PA30BbIE JOXOJbI CIYYaHOrO XapakTepa, KOTOphIC
HEBO3MOXHO WJIM KpalHE 3aTPYyJHUTEIbHO OTHECTH K KaKOMY-JIMOO U3 BUIOB
JI0OXO0JI0B, PACCMAaTPUBAEMBIX B IPYTHUX CTaThsiX KOHBEHIUU.

Opnnako, Mo MHEHUIO 3asiBUTEINsI, MOJyYeHHble KommnaHuen «Sociedade
Esportiva Boavista» TpaHcdepHble KOMIEHCAIIUU SBISIOTCS MPUOBLIBIO OT
MIPEANPUHUMATEIECKON JIEATETLHOCTH M HE TOJJISKAT O0JIOKEHUIO HAJIOTOM y
UCTOYHMKA Ha Ttepputopun PP B coorBerctBUM cO CT. 7 «lIpubbuib oT

MPEANPUHUMATEIBCKON AEATENbHOCT» KOHBEHIINM BBUY CIIEAYIOLIETO:

! TIncemo Munguna Poccun ot 16.02.2024 N 03-08-05/13591; ITncemo Munduna Poccun ot 29.05.2023 N 03-
08-05/48861; IMucekmo Munpura Poccum ot 11.03.2021 N 03-08-05/17032; IMTucekmo Munduna Poccun ot
07.09.2020 N 03-08-05/78419; ITucsmo Munguna Poccun ot 30.04.2019 N 03-08-05/32197

2 MMocranosnenuu ApouTpakHoro cyaa Mockogckoro okpyra ot 02.10.2018 N ®05-15483/2018 no neny N A40-
151147/2017

3 Tlucemo ®HC Poccun ot 09.03.2023 Nell110-4-13/2691@
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1)  TpanchepHble KOMIIEHCAIIMM CBSI3aHBl C  OCYIIECTBICHUEM
«Sociedade  Esportiva  Boavistay  oOblUHON  NpeaIPUHUMATEIbCKOM
NEeSATENbHOCTH;

2)  Tlonmyuenue kommanment «Sociedade Esportiva Boavistay qoxona He
CBSI3aHO  C  OCYUIECTBIICHHEM  JICSITEIBHOCTH  4YE€pe3  MOCTOSHHOE
IIPEACTABUTENBCTBO HA TeppuTOopun PD;

3) Cr. 11 KoHBeHIIMM HEMPUMEHHMMa BBUY OTCYTCTBUSI JOJTOBOIO
o0s13aTenbCcTBa, CT. 13 «JloXoa OT mpupocTa KamuTajla» - BBUIY OTCYTCTBUS
OTUYXIEHUS MUMYIIECTBA, CT. 17 «APTUCTBI U CHOPTCMEHBD - TaK Kak JIMLIO,
HOJTy4aroLee 10X0, ABJsAeTCs (yTOOJIBHBIM KIIyOOM, a HE CTIOPTCMEHOM.

2.1. Joxox komnanuu «Sociedade Esportiva Boavista» noJry4en

OT 00BIYHOI NpeANPUHUMATEIbCKOM AeATeJIbHOCTH

Cornacio cr. 7 KoHBeHIMM, MNpUObUIb MPEANPUATHS  OJHOTO
Horoapusatomierocst ['ocyaapcTBa MOAJIEKUT HATOTOOOJIO0KEHHIO TOJBKO B
stoM [ocynmapcTBe, €ciau TOJIBKO Takoe€ MPEANPHUITHE HE OCYLIECTBISET
MPEANPUHUMATENBCKYIO  JIEATeNIbHOCT, B ApyroMm JloroBapuBaromemcs
I'ocynapctBe uepe3 Haxopslieecss TaM NOCTOSHHOE MPEICTaBUTENbCTBO. Ecmu
OPEANPUATAE OCYLIECTBISET NPEANPUHUMATENBCKYIO AECSATEIBHOCTh TaKUM
00pazoM, TO MPUOBLIL TOTO MPEANPUATHS MOKET 001araTbCsi HAIOTOM B IPYTrOM
I'ocynapcTBe, HO TOJBKO B TOM YaCTH, KOTOPast OTHOCUTCS K 3TOMY IOCTOSIHHOMY
MpeICTaBUTENBLCTBY. [IpH 3TO mIpy 3TOM TONKOBaHWUM MOJIOXKEHUN KOHBEHIIMU
CIEAYyEeT ONUPAThCS HAa KOMMeHTapuu K TunoBoit koHBeHIIMn OO CP.

Opnnako Hu ctaths 7 TunoBoi kouBeHInH ODCP, HU KOMMEHTapUU K HEH
HE COJEpXKaT OIPEACICHUE NPEANPUHUMATEIBLCKON  JEATEIbHOCTH. B
cootBercTBHe ¢ 1. 2 c¢T. 3 KouBenmmu «OO0 wn30ekaHUW JIBOWHOIO
HAJIOrO00OJIOKEHUSI M TPEJOTBPALICHUH YKJIOHEHUS OT HaJIOTrOOOJIOXKEHHS B
OTHOIIIEHUH HAJOroB Ha Moxonb» oT 22.11.2004 r. (manee — «KoHBeHIUM),
3akmoueHHOU Mexay [IpaBurensctBom P® u [IpaBurenscrBom denepatnBHOM

PecniyOnuku bpasunuu, mo obiieMy mpaBuily B YaCTH TOJKOBAaHUS TEPMHUHOB,
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rocyaapcTBo npuMeHstoniee KoHBEHINIO, TONKYET X B COOTBETCTBHUHU CO CBOUM
HAIMOHAJIBHBIM 3aKOHOIATEIHCTBOM.

B coorBerctBum ¢ 4. 1 cr. 2 'K P®, npeanpruHUMAaTENbCKON SIBIAETCS
CaMOCTOSTEIIbHAS, OCYIIECTRIIsIEMast Ha CBOM PUCK JEATEILHOCTD, HAIIpaBICHHAS
Ha CHUCTEMATHYECKOE TOJydeHHEe NpHObUIM OT TIOJIb30BAaHUS HMMYILECTBOM,
MIPOJIaYKK TOBAPOB, BHITIOJIHCHUS pA0OT WM OKa3aHUSI YCIIYT.

B paccMarpuBaeMoit cuTyanuu 10X0/6l OT TpaHcdepa pyTOonucTa HOCAT
CUCTEMaTHYECKUNM XapakTep, IOCKOIbKY Tmepeaatonmii kiydo («Sociedade
Esportiva Boavista») mosiygaeT Takue BhIIIAThHI €XkeMecsauHo. BmecTe ¢ Tem st
kommanuu «Sociedade Esportiva Boavista» BpeMeHHBIN mnepexon (yroonucTa
COTIPSDKEH ¢ PUCKOM JIOCPOYHOTO PACTOPKEHUS TPYIOBOTO COTJIANNICHUS UTPOKA
c 3asgBuUTeNeM KaK NPHHUMAIONIUM KITyOOM, HEHCIIOJTHCHHEM 3asBUTEICM
YCIIOBUI COTJIAIICHUS O BPEMEHHOM TE€PEBOJIE CIOPTCMEHA (HAlpuMep, B 4aCTU
OCYIIIECTBJICHUS BBITUIAT) WJIH TOCPOYHOTO PACTOPIKEHHSI TAKOTO COTJIAIICHHUS.

[Ipu 5TOM, MOMHMO CHCTEMAaTHYECKOTO TMOJY4YEHHUsI J0X0/la B BHJIC
TpaHC(epHBIX KOMIICHCAIIUH, BPEMEHHBII Tpanchep («apeHna»)
MPECTaBIIACTCS IKOHOMUYECKH BRITOAHBIM 17151 «Sociedade Esportiva Boavistay
BBHJIy TOTO, 4YTO B TIEPHOJ] «ApEHIbD» YJIydlIaeTcss MpoQecCuoHAIbHAS
MMOATOTOBKA WIPOKa, MPH ATOM caM KIyO0 HE HECeT HUKAaKMX pPacxXoJI0oB Ha
pa3BuTHE U oOecrieueHue Gpyrdoucra.

B cootBercTBUM €O CIIOXMBIIEHCS CyneOHOW TPaKTUKOM, OOBIYHAsS
IPEeANPUHAMATEIBCKAS JEATEILHOCTh MOKET OBITH OIpe/eicHa KaK «OCHOBHAs
JeSITeTbHOCTh, HAMpPAaBJICHHAs HA CHCTEMAaTHYECKOE MOJydeHWe MPUOBLIN, K
KOTOpPOI HE MOTYT OBITh OTHECEHBI CICIIKH, HOCSAIINE Pa30BbIi XapaKTep U HE
COOTBETCTBYIOIIME OCHOBHBIM BHJAM JICSITCIBHOCTH HAJIOTOILIATEIIbIINKA,

YKa3aHHBIM B yCTaBe»”,

4 ITocranosnenne ®AC BCO ot 11.06.2014 o gemy NeA10-2446/2013
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N3 xomiiekCcHOro ToJIKOBaHUs TMoJjioxkeHnt Permamenta OUPA 1o
cTatycy u nepexogam urpokoB u Permamenta POC mo crarycy u mepexonam
(Tpancdepy) dyrbommcToB criemyeT, uyTo MPOodeCcCHOHATBHBIM (HYTOOIHLHBIM
KIIyooM siBrisieTcst (PyTOONBHBIN KiIyO, HE SIBISIIONTUNACS JTIOOUTEIBCKAM U
IPUHUMAIONIUNA ~ y4acTHe B MPOGECCHOHANBHBIX  (HETIOOUTEIIbCKUX )
COpPEBHOBaHMSX 10 (yTOOMTY.

Kak cneagyer u3 MarepuanoB jeina, 3asBUTEINb SIBISETCS MHOTOKPATHBIM
npusepom Poccuiickoit npembep-nuru (manee — «PILJI»), a uHOcTpaHHas
komnanusg «Sociedade Esportiva Boavistay Ha MOMEHT 3aKIIOYCHHS
TpancdepHoro xkoHTpakTa mpuHUMaNa ydactue B Yemnuonate bpazunuu 1o
¢yrOoy, UYTO TOATBEPXKAAET CTATyC JAHHBIX  OpraHu3alil  Kak
PO eCCUOHATIBHBIX (PYTOOJIBHBIX KITYOOB.

[IpuMeHUTENBbHO K JEATENBHOCTH MpodecCHOHANBHBIX (yTOOIBHBIX
KJIyOOB HEOOXOJIMMO YUUTHIBATh CIEAYIOIIEE.

Jns mpodeccuoHabHBIX  (QYTOONBHBIX  KIYyOOB  TpaHchepHas
NeSATEIbHOCTh,  BKJIOYAsh BPEMCHHBIE TIEPEXOABl  WUTPOKOB,  SIBISICTCS
HEOThEMJIEMOM YaCThIO OOBIYHOMU XO031CTBEHHOMN JICATEIILHOCTH,
OCYIIECTBISIEMON HA CUCTEMAaTUYECKOW OCHOBE U HAIIPABIICHHOM Ha MOJIyYECHUE
MPUOBLTN. DTO TOATBEPIKIAETCS MHOTOUYUCICHHBIMYM TPUMEPAMH U3 MPAKTHKU
M0  MEXIyHapOAHBIM  TpaHChEpHBIM  MepexonaM  MNPoeCcCHOHATBHBIX
¢yrOonucToB (moapobHee cMm. mi. 3.1. 3asBrnenus mo nyHKTy 1(a) Pemenus
Nucnexkuun).

Kpome toro, B coorserctBun ¢ Global Transfer Report 2025°,
TpaHchepHas AeATEIBHOCTD SBJISETCS OAHOW M3 KITFOUEBBIX, (yHIAMEHTAITBHBIX
¥ OCHOBOOOPA3YIOIINUX BUJIOB JACATCIBHOCTH B paMKax TJIOOAIBHON AKOCUCTEMBI
¢yrOonpHOTO coobmectBa. B 2025 r. kommuectBo (HyTOOMBHBIX KIIyOOB,

OCYILIECTRIISIONINX BBIIUIATY TpaHC(EpHBIX KoMmIeHcanui, gocturio 1 214, a

3> Global Transfer Report 2025. URL: FIFA-Global-Transfer-Report-2025.pdf



https://digitalhub.fifa.com/m/7d27c1b6624706bc/original/FIFA-Global-Transfer-Report-2025.pdf
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KITyOOB, MOJYYarOMIMX TaKWe BBIMJIATHI KaK MUHUMYM 3a TpaHC(ep OJHOTO
dbyTtoonucta, coctaBuiio 1 495 (m. 2.1). IIpu 3ToM 001mMii 00beM TpaHCHEPHBIX
BBIILJIAT MO Bcemy Mupy goctur 13,1 mupa nomnapos CIIA.

[lepeuncnennple CTAaTUCTUYECKUE JAHHBIE TAK)KE CBUETEIBCTBYIOT O TOM,
9TO TpaHc(epbl NPEACTaBIAIOT COOONH OOBIYHYIO MPEANPUHUMATEIbCKYIO
JeATETBbHOCTh TPO(EeCCHOHATBHBIX (YTOOMBHBIX KIYyOOB, KOWMH SIBIISIOTCS
3asButens u komnanus «Sociedade Esportiva Boavista». Jlanubiii daktop He
MO3BOJISIET OTHECTHU JOXO/IbI B BUJIE TPAHCPEPHBIX KOMIICHCAIIUN K CITy4YalHbIM.

CnenoBarenbHo, pgoxoj «Sociedade Esportiva Boavistay B Buje
TpaHChEpHBIX KOMIEHCAII SBJISETCS MPUOBLIBI0 OT MPEANPUHUMATEIHCKON
JESITEIbHOCTH.

2.2. llonyyenue xommanueinn «Sociedade Esportiva Boavista»

J10X0Ja He CBfI3aHO C OCYHIeCTBJEHHMEM JIefiTeJbHOCTH 4epe3

MOCTOSTHHOE NPEACTABUTENbCTBO HA TeppuTopun P®

B coorBerctBum ¢ mn. 1 cr. 246 HanoroBoro konekca Poccuiickoii
Oenepauun (nanee — «HK P®y»), uHOCTpaHHBIE OpraHU3alMKM MPU3HAIOTCS
TIaTeNbIIMKAMH HAJIOTa Ha IPUOBLIb, €CIIA OCYIIECTBIISIOT CBOIO IEITEILHOCTD
B PD uepe3 mocrosiHHBIE MPENCTABUTENHCTBA M (WJIM) MOJYYarOT JOXOABI OT
HWCTOYHUKOB B POD.

B coorBerctBun ¢ m. 2 cr. 306 HK P®, moxg moCTOSHHBIM
MPEJICTABUTENBCTBOM MHOCTPAHHOM opranuszanuu B Poccuiickont denepaunu
JUIA TeJield HaCTOSIIeW TJaBbl MOHWMAeTcs (uiaMall, TMPEeACTaBUTEIBCTBO,
oTneneHue, Opo, KOHTOpa, AareHTCTBO, JI00oe mapyroe o00ocobieHHOoe
noapa3AeiiecHue WIM WHOE MECTO JAEATEIHHOCTH AITOW OpraHH3alliH, uepes3
KOTOPO€ OpraHu3allks PETyJSIPHO OCYIIECTBISICT MPEINPUHUMATEIHCKYIO

NEeATENBHOCTh HA TeppuTopun Poccuiickon denepanuu.



25

Kpurepun nns xBamdukanuu AesTETPHOCTH WHOCTPAHHOW KOMITAHUU
KaK MPUBOASAIICH K 00pa30BaHUIO TOCTOSIHHOTO MIPE/ICTABUTENIbCTBA PA3bsICHEHBI
Mungunom Poccun®:

1)  Hanuuue MecTta IeSITENHLHOCTH;

2)  Benenue mnpeanpuUHUMATEIBCKON JESITEIBHOCTH Yepe3 TaKoe
IIOCTOSTHHOE MECTO JEATEIbHOCTH;

3)  PerynspHslif XapakTep Tako# IesTeILHOCTH.

Bmecre ¢ Tem wmexnay IlpaBurensctBom P® wu IlpaBurenbscTtBOM
®enepatuBHoi Pecniybnuku bpasunuu 3akmtouena Konsenius «O0 nzbexxanuu
JBOMHOTO  HAJOrOOOJIOKEHUST U MPEJOTBPAIICHUM  YKIOHEHUS  OT
HaJIOr000JIOKEHHSI B OTHOIIIEHUH HAJIOTOB Ha J0X0abl» OT 22.11.2004 r. (nanee
—  «KonBeHuusi»), Kotopas SBISETCA  MEXAYHAPOIHBIM  JIOTOBOPOM,
00s3aTebHBIM JIJI1 MCIOJHEHUS BCEX €ro MOJIOKEHHUM JOTroBapUBAIOIIUMHUCS
cTopoHamu (CcT. 26 BeHCKOW KOHBEHIIMU O MPaBe MEXIYHAPOIHBIX JOTOBOPOB
1969 r1.). B cBmu ¢ stum KouBeHmMs mnpuoOperaeT NPUOPUTET HAT
COOTBETCTBYIOIIMMHU HOPMAaMH HAIIMOHAIBHOTO 3aKkoHoaTeabcTBa (1. 1 ct. 7 HK
P®).

[Ipunumas BO BHUMAaHUE, 4TO MIPU3HAKU MIOCTOSTHHOTO
npeacTaBUTENbCTBA, onpeaesieHHbie ¢T. 306 HK P®, dhakTtuyeckn aHaIOTHYHBI
YCIIOBUSIM 00pa30BaHUsI MOCTOSTHHOTO MIPEICTABUTENbCTBA, 3aKPETJIEHHBIM B CT.
5 KouBeHnnuu, s BbIABICHHS — (akTa 00pa3oBaHHS  MOCTOSTHHOTO
npencraBuTeNbcTBa komnanuu «Sociedade Esportiva Boavistay Ha Tepputopun
P® u nocnenyrouiero onpeneneHus HAIOTOBBIX MOCIEICTBAN MOJIYYEHHOTO OT
3asBUTENA J0XO0Ja CIeAyeT PYKOBOJCTBOBATHCS MOJIOKEHUSIMH KoOHBEHUNM.
[Ipu 3TOM mpu TOJIKOBAHUM TONOKEeHHM KOHBEHIMM clieyeT onmuparhbcs Ha

koMmMmeHTapuu K Tunosoit kouseHuu OICP.

¢ I[Tucsma Munduna Poccun ot 03.04.2023 Ne03-08-05/29284, ot 16.03.2022 Ne03-08-05/19776, ot 10.09.2021
Ne03-02-11/73559, ot 23.11.2020 Ne03-08-05/101763
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Cormacuo n. 1 cr. 5 Tunosoit kouBeHumu OODCP, moj mOCTOSHHBIM
PEICTaBUTEIbCTBOM MMOHUMAETCSI MOCTOSHHOE MECTO JI€JIOBOM aKTUBHOCTH,
yepe3 KOTOpO€ MPEAUpHITHE IOJHOCTBIO WA YacTUYHO OCYLIECTBISET
MPEANPUHUMATEIBCKYIO IEATEIbHOCTD.

OO6mue ycioBus, HeOOXoAuMble i O0Opa3oBaHUS MOCTOSHHOTO
MIPEACTABUTENBCTBA, H3JIOKEHb B M. 6 KOMMeHTapueB K cT. 5 TumoBoi
koHBeHIuu ODCP. JlaHHbIE yCIIOBUS BKJIFOYAIOT B CEOSI:

1)  Hamnume mecta OCYHIECTBICHHUS XO3IMCTBEHHOW MAESATENBHOCTU
(moMeleHus Uik, B HEKOTOPBIX clTydasx, 000pyJ0oBaHus);

2)  «llocTostHHBIMA, yeTKO 3akperuieHHbIN («fixed») xapakTep Takoro
MecTa BeJIeHUs1 OM3Heca, T.€. OHO JTOJKHO HAXOAUTHCS B ONPEIEICHHOM MECTE U
MMETbh ONPEIEIEHHYIO CTENEHb TOCTOSHCTBA;

3)  OcyuiecTBieHue IIPEANPUHUMATEIBCKON NEATETbHOCTU
MPEANPUATHS YEPE3 TAKOE KIIOCTOSTHHOE» MECTO BEACHUS OM3HECa.

AHaIN3  yKa3aHHBIX YCJIOBUW  T[OKa3bIBAET, 4YTO JESITEIbHOCTH
nHOCTpaHHoU koMmmanuu «Sociedade Esportiva Boavista» Ha Tepputopun PO ne
npuBesa K 00pa30BaHUIO MOCTOSIHHOTO MIPE/ICTaBUTENIbCTBA.

Takum o6pa3om, cr. 22 KoHBEHIIMM HENPUMEHHMMa, TaK Kak B
COOTBETCTBHE C €€ COJIep)KaHHMEM OHa MPUMEHSETCS JIMIb MPU YCIOBHH, YTO
KBTU(PUITUPYEMBII BUJ] J10X0JIa HE PACCMATPUBAETCS B MPEIBIIYIINX CTATHIX.
TpancdepHbie KOMIIEHCAUU SBISIFOTCS TPEANPUHAMATETECKAM JI0XOJIOM H
perynupytorcs ¢T. 7 KOHBEHIMH, YTO MCKIIIOYAET NMpUMEHEHHUE CT. 22. Taxxke
®HC’ 6bUI0 Pa3sbACHEHO, YTO K MHBIM JOXOJaM CJIEAYET OTHOCHTH JOXO.IbI
CIIy4ailHOTO XapakTepa, KOTOpbleé HEBO3MOXXHO WIJIM KpaWHEe 3aTpyIHUTEIHHO
OTHECTH K KaKOMy-JIMOO M3 BHUJIOB J0X0J0B. lleneHanpaBieHHOE MOJIy4eHHUE
J0X0Jla TOCPEICTBOM 3aKIIOUYEHHUsS TPAHC(EPHOTrOo KOHTPAKTa K TAaKOBBIM HE

OTHOCATCA.

7 <ITucemo> ®HC Poccuu ot 09.03.2023 N [110-4-13/2691@
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IIo mynkry 1(0) Pemenuss UHcniekuuu

AO «DK «MockBay» (nanee — «3asiBUTENb») U MHOCTPAHHAs KOMITAHHUS
«Sociedade Esportiva Boavista», sBisomascs HAJIOTOBBIM PE3UACHTOM
®denepatuBHor Pecniybnuku bpasumnus, 3akmounnu TpaHcepHbIi KOHTPAKT Ha
ycnoBusix «aperab» oT 31.03.2023 r. NeTC, B COOTBETCTBUM C YCIOBUAMH
KOTOPOTro 3asiBUTEINII0 MPEIOCTaBICHO MPaBO BbIKYNa MPOGecCHOHATBHOIO
¢yrbonucta Jlynma benenertu yepe3 1 roag ¢ MOMeHTa mepexojia Urpoka Ha
YCIOBHSIX «apeHabD (nanee — « TpaHcepHbIii KOHTPAKT»). 3a MPEAOCTaBICHNE
YKa3aHHOTO NpaBa  3asBUTEIb  BBILIATAJ  HWHOCTPAHHOW  KOMIIAHHUH
BO3HArpaxJeHue B pazmepe 8§ MIH pyo.

BriBog 3amHTEpecOBaHHOTO JiMIIAa O HEOOXOAUMOCTH JIOHAYUCIUTD
3asBuremnto 3a nepuoa 2023-2024 r. HaJor ¢ 10X0/I0B, MOTYYEHHBIX KOMITAHUEH
«Sociedade Esportiva Boavista» ot uctounukoB B Poccuiickoit @exnepauuu, B
BUJIE TUIATHI 3a MPABO BBIKYNA UTPOKA HA OCHOBaHMM NoamnyHkTa 10 myHkrta 1
cratb 309 HK P® (mamee — «HK P®yp), sBnsercs HE3aKOHHBIM U

HEOOOCHOBAHHBIM B CBSI3U CO CICAYIOIIUM.

1. IIpaBoBasi KBaju(pUKaAUHUA YCJOBHS O IpaBe BBIKyNa
npogeccuoHaIbLHOTO ¢pyroo0IHCTA, NnpeaycCMOTPEHHOI 0
TpaHcdepHbIM KOHTPAKTOM
CornacHo MarepuajgaM Jiejla, HMHOCTpaHHass kommaHus «Sociedade
Esportiva Boavistay momydmia qoxon B pasmepe 8 MutH pyO. 3a IpaBO BBIKYyTA
npodeccuonanbHoro (Qyroonucra Jlyuma benenertd, mnpeaycMOTPEHHOTO
ycnoBusMH TpaHncdepHOro KOHTpaKTa.

PaccmarpuBaembiii TpancepHbIii KOHTPAKT IO CBOCH MTPaBOBOM MPUPOJIC
SABJISIETCA CMEILIAHHBIM JJOTOBOPOM B CMBICIE I1. 3 CT. 421 I'paxkgaHCKOro Kojekca
Poccuiickoii @enepannu (nanee — «['K POy), TOCKOJIBKY COAEPKUT 3JIEMEHTHI

JBYX Pa3JIUYHBIX JOTOBOPHBIX KOHCTPYKIIAMN:
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1)  coryameHuss 0 BPEMEHHOM IEPEXO0/I€ CHOPTCMEHa (Iepexoia Ha
yCIIOBUSX «apeHib», «Loan transfer agreement);

2)  corjaiieHHs O MPEAOCTABICHUHU MpaBa TpeOOBaHUSI MOCTOSHHOTO
TpaHcdepa urpoka («Purchase option», «Option to buy»).

K oOTHOIIEHHUSM CTOPOH MO CMEIIAHHOMY JIOTOBOPY MPUMEHSIOTCS B
COOTBETCTBYIOIIMX YacTSIX TMpaBuiIa O JOTOBOPAX, OJJIEMEHThl KOTOPBIX
coJiepKaTcsi B CMEIIAaHHOM JIOTOBOPE, €CJIM MHOE HE BBITEKAET U3 COTJIAIICHHUS
CTOpPOH WJIH CYyIIIeCTBa CMeIIaHHOro JoroBopa (1. 3 ct. 421 'K PO).

B cootBercTBuM ¢ myHKTOM TpaHchepHOro KOHTpakTa O MpaBe BHIKyIa
UTrpoKka, nHocTpaHHas kommanus «Sociedade Esportiva Boavistay npuaumMaet Ha
ce0s1 0e30T3hIBHOE 00S3aTEIBCTBO MPOU3BECTH OKOHYATENbHBIA TEPEXOA
npodeccruoHaibHOTO (PyTOONMMCTA, €Cld 3asIBUTEIIb 3asIBUT O CBOEM HAMEPEHUU
peann30BaTh MPABO BBIKYIIA B YCTAHOBJICHHBIE CPOKH (HE MO3/IHEe, yeM uepes 1
roJl ¢ MOMEHTa Mepexoa UTPOKa Ha YCIOBUIX «apeH/bl»). 3asBUTENIb B CBOIO
ouepenb 00JagaeT MpPaBoOM, HO HE OOS3aHHOCTHIO WHUIIMUPOBATH MOCTOSHHBIN
TpaHcep wurpoka. IlogoOHOe TONKOBaHHME YCIOBHM O TIpaBe BBIKyNa
npodecCUOHANIBHBIX (PYTOOTUCTOB BHITEKACT U3 [ex sportiva U OATBEPKAACTCS
npakTHKoii CHOPTHBHOIO apOUTPakHOTo cyna’.

Cornacno 1. 1 ct. 429.2 I'K PO, B crity cornameHus o NpeaoCTaBICHAN
OMLIMOHA Ha 3aKJII0YEHHE JI0TOBOpa (OMIMOH Ha 3aKJIIOYEHHE J0roBopa) OJHa
CTOpPOHA TMOCPEACTBOM OE€30T3bIBHON O(EpTHI MPEAOCTaBIACT APYTOi CTOPOHE
OpaBO 3aKIOYUTh OAWMH WM HECKOJBKO JOTOBOPOB HAa  YCJIOBUSX,
MPETYCMOTPEHHBIX OMIIMOHOM. Jlpyrasi cTopoHa BIpaBe 3aKIIOYUTH JOTOBOP
MyTeM aKIenTa Takoi odepThl B MOPSAIKE, B CPOKH W HA YCIIOBHUSAX, KOTOPBIC

IPEAYCMOTPEHBI ONIIIIOHOM.

8 Arbitration CAS 2021/A/8229 Leeds United Football Club Limited v. RasenBallsport Leipzig

GmbH, award of 4 November 2022, Arbitration CAS 2018/A/6002 Club Atlético Banfield v. Juan Ramén Cazares
Sevillano, Clube Atlético Mineiro, Club de Alto Rendimiento Especializado Independiente del Valle & FIFA of
7 July 2020
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B Marepuanax gena oTCyTCTBYyeT MH(OpPMAIIUS O HAMPABICHUU B MOJIb3Y
3asBuTens odepThl, CoAepKalIei CyllIeCTBEHHbIE YCIOBUS OyAyIIEro 10roBopa
00 OKOHYATEJIbHOM NEPEXOE UTPOKa, Kak Toro Tpeodyert m. 1 ct. 429.2 'K PO, B
CBSI3U C 4YEM paccMaTpUBAEMOE YCIOBHE O IMpPaBe BbIKyNa HWIPOKa HE
COOTBETCTBYET (hOPMATBHO-IOPUIUYECKUM MPU3HAKAM OMIIMOHA HA 3aKIII0YEHUE
J0roBopa 1o cmeiciy cT. 429.2 T'K PO.

Takum 00pa3zoM, paccMaTpuBaemasi JOrOBOpHasi KOHCTPYKIMsS OJIM3Ka MO
CBOEH MPaBOBOM M SKOHOMHYECKOW MPUPOAE K KOHCTPYKIHMM OIIMOHA Ha
3aKJIFOYEHHE JOTOBOPA MO cMbICHy CT. 429.2 'K PO, HO HE TOXKIECTBEHHA €H.

Bwmecte ¢ Tem Ha ocHOBaHMH 11. 2 €T. 421 'K P® K CIIOKUBIIUMCS MEXKITY
3asBUTEJIEM U UHOCTPAHHOW KOMITAaHUEH OTHOIIICHUSM IO aHAJIOTUU MOTYT OBITh
MIPUMEHEHBI HOPMBI 00 OMIMOHE HA 3aKJIIOYECHHE JOTOBOpA WA OMIIMOHHOM
JOTOBOPE B TOM 4YAaCTH, B KOTOPOW OHU HE MPOTHBOPEYAT CYIIECTBY CIIOPHBIX
OTHOUICHHUIA.

Taxkum oOpazoM, B paccMaTpuBaeMOM cuTyaruu MyHKT TpancdepHoro
KOHTpPAKTa O MpaBe BBIKyNa UI'POKA MO HUCTEUEHUM CPOKA apeH[Ibl SIBISETCS
CaMOCTOSITEIbHOM JTOTOBOPHOM KOHCTPYKUMEHN Sui generis, MPEIOCTABISIONIEH

3asIBUTEIIIO IIpaBo Tpe6OBaHI/I$I OKOHYATCJIBbHOI'O IICPCXOJa UT'POKaA.

2. [IpaBoBasi kKBau(PUKAIUA 10X0/1a, IOJYYEHHOT0 KOMIIAHUEH
«Sociedade Esportiva Boavista» 3a npaso BBIKYIIa
npogeccuoHaabHOro ¢pyrooauncra
C yd4eToM WH3J0KEHHON MPaBOBOM KBAIM(PHUKAIUKA YCIOBHS O TIpaBe
BBIKYIIa UTPOKA, €IMHOBPEMEHHAs BbITIJIaTa B pa3Mepe 8 MITH pyO. MpeACTaBISIET
co00¥ BO3HarpaxaeHue 3a npeocTaBieHue 3asBUTEI0 UMYIIECTBEHHOIO MpaBa
TpeOOBaHMsI MOCTOSTHHOTO TpaHc(depa urpoka.
Hecmotps Ha TO, 4TO yCIOBHE O IpaBe BBIKYIIA UTPOKA HE MPU3HAETCS
ONLIMOHOM Ha 3aKJIOYEHUE JI0roBOpa Sensu sStricto B COOTBETCTBHH C

nonoxenusiMu cT. 429.2 'K P®, no cBoii SJKOHOMHYECKON MPUPOJE BHIILIATA
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COTIOCTaBUMa C OIMIIMOHHON MpeMHUeH, MOCKOJIbKY OCYIIECTBISETCS B OOMEH Ha
[pEeIOCTaBICHUE 3asiBUTEIIO IIPaBa HHUIIMMPOBATh B Oy IylIeM OKOHYATEIbHBIN

nepexo. mpoheccCuoHanbHOro PyTdOIUCTA.

3. Jloxoa, BbIILUIauyeHHbIM kKommnaHum «Sociedade Esportiva
Boavista», He MoxkeT ObITh KBAIM(UIUPOBAH B KadyecTBe «UHOIO
AHAJIOTHYHOIO0 10X04a» 1o cMmbicay ni. 10 m. 1 cr. 309 HK P®
CornacHo pasbiacHeHMAM Munpuaa Poccun®, kpurtepueM OTHeCEHMs

JIOXOJIOB K KaTerOPUHU «UHBIX aHAJIOTUYHBIX AoxoAoBy (mm. 10 m. 1 ct. 309 HK
P®) MmoxeT ObITh MX TACCUBHBIN XapaKTepP, BBIPAYKAIOIIUICS B OTCYTCTBUH CBSI3H
I0X0/a C OCYIIECTBICHUEM MNPEANPUHAMATEIBCKOW  JIESITEIbHOCTH  Ha
tepputopun PD. Tlpu sToM Ha npaktuke'’ ofHMM M3 KpUTEpPHEB OTHECEHHS
BBITIJIATBI K KATETOPHHM ITACCUBHBIX JIOXOJIOB SIBJISIETCA €€ Oe3BO3ME3IHBIM
XapakTep, T.€. OTCYTCTBUE BCTPEUHOTO MPEIOCTABICHHUS.

Breimnauennsiii komnanun «Sociedade Esportiva Boavistay goxom B
pasmepe 8 MJH pyO. CBSi3aH C  OCYIIECTBJICHUEM  OOBIUHOMU
NPEANPUHUMATENBCKON JIESITETbHOCTH U OTHOCUTCSI K KATErOPUM AKTUBHBIX
JI0X0JI0B, 00YCJIOBJICH BCTPEUHBIM MPEOCTABICHUEM CO CTOPOHBI HHOCTPAHHOM
OpraHu3allid M HE MOXET ObITh KBAIM(PUIMPOBAH KAK HHOW JIOXOJ,
MOIC)KAIIUA HAJIOT000JI0KEHHUIO Y UCTOYHHKA BBIIUIATHl B PD B COOTBETCTBHH

cum. 10 m. 1 ct. 309 HK PO, BBUAY Cleayroniero.

° lucema Munduna Poccnn ot 29.04.2021 Ne03-08-05/32988, ot 13.10.2020 Ne03-08-13/89405, ot 17.07.2015
Ne03-08-05/41253, ot 23.06.2014 Ne 03-00-08/2/29954

10 Onpenenenns Bepxosroro Cyma P® ot 25.04.2019 Ne301-DC19-2319 no gemy NeA11-9880/2016, ot
21.11.2018 Ne276-I19K18 mo nmemy NeAS50-16961/2017, mnoctanoBiaeHuss JleBaroro apOUTpa)KHOTO
anesinnonHoro cyna ot 13.02.2025 Ne09AII-75063/2024 mno nemy NeA40-119967/2024, or 24.07.2017
NeQ9ATII-28552/2017 mo nemy NeA40-10532/17, CemHamuatoro apOUTPaKHOTO AamneJUIIIUOHHOIO CyAa OT
24.10.2018 Ne17AI1-6064/2018-AK no nemry NeA50-16960/2017
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3.1. Jdoxon, BelIavyeHHbIH koMnanuu «Sociedade Esportiva

Boavistay, CBSAI3aH c OCyILeCTBJICHUEM 00BbIYHOM

NpeInpUHUMATEIbCKOM AeTeIbHOCTH

B coorBerctBum ¢ a63. 3 m. 1 cr. 2 'K P®, npennpuanmMarensckon
ABJISIETCSI CAMOCTOSITENIbHAS, OCYILECTBIIIEMasi Ha CBOM PHUCK ACSTEIBHOCTbD,
HaIlpaBJEHHAsl HA CUCTEMAaTUYECKOE NOJy4eHHE MNPUOBUIA OT IOJIb30BaHUS
UMYIIIECTBOM, MIPOJIaYKU TOBAPOB, BBHITIOJIHEHUSI pa0OT U OKa3aHUsSI YCIYT.

N3 KOMIUIEKCHOTO TOJIKOBaHUS mnoJioxkeHuid Permamenta OUPA 1mo
cratycy M mnepexogaMm urpokoB u Permamenra POC mno crarycy m mepexonam
(Tpancdepy) (yrbonucTOB ciemyeT, uyTo MNpodecCUOHANTBHBIM (YTOOIBLHBIM
KIIyOoMm siBiisieTcsi (GyTOOJIbHBIA KIIyO, HE SBIAIONIUNCS JIOOUTEIHCKUM H
MPUHUMAIOIIMKA  ydyacThe B NOpo(ecCHOHAIbHBIX  (HETIOOUTENHCKUX)
copeBHOBaHMAX Mo (yrdonmy. Kak cienyer u3 marepuanoB Jiena, 3asBUTENb
ABJISIETCSI MHOTOKpaTHBIM mpuzepoM Poccuiickoil mnpembep-auru (nauee —
«PIJI»), a unoctpannas komnanus «Sociedade Esportiva Boavista» Ha MOMEHT
3akitoueHus: TpaHchepHOro KOHTpakTa MpUHUMAaia ydactue B YeMmuoHaTe
bpazwiuu no gyrboity, 4TO MOATBEPKIAET CTATYC JAHHBIX OpPraHM3alUN Kak
npodeccroHanbHbIX (yTOOTBHBIX KIIYOOB.

[IpyuMeHUTENBHO K JEATENbHOCTH MPO(EecCHOHANBHBIX (YTOOIBHBIX
KJTyOOB HEOOXOAMMO YUUTHIBATH CIEAYIOIIEE.

Jlnss mpodeccnoHabHBIX  (QyTOONBHBIX  KIYyOOB  TpaHchepHas
NS TEIBbHOCTbD, BKIIIOUAsi BPEMEHHbIE MEPEX0/Ibl UTPOKOB HA YCIOBUSX «aPEHIbD)
C MPaBOM MOCTEAYIOUIETO BBIKYIIA, SIBISETCS HEOTHEMIIEMOM YacThIO OOBIYHOM
XO3MCTBEHHOU JEATEIIbHOCTHU, OCYILIECTBIIIEMON HA CUCTEMAaTUYECKOM OCHOBE U
HampaBJIeHHOW  HAa  TOJIyYeHHE  MNpUOBUIM.  DTO  MOATBEPKIAETCA
MHOTOYUCJIEHHBIMH ~ NPUMEPAMU M3  NPAKTUKH [0  MEXIYHAPOJIHBIM

TpaHc(epHbIM MepexoaaM mpodecCUOHABHBIX (yTOOIHUCTOBR:
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1)  «bapcenoHa» HaMepeHa BBIKYIUTh KOHTPAKT HaNaJarolIEro

Mapkyca Pamidopna y «Manuectep FOHaliTen» no OKOHYaHUH TEKYIIETO

CE30Ha B COOTBETCTBHH C YCIOBUSIMH aPEHIHOTO COrVIALIEHHs

2)  «Acton Bumna» apengosana Pamdopaa y «MIO» ¢ mpaBom

BhIKyIa 3a 40 MiH (QyHTOB M B3sj1a Ha ce6s 75% 3apruiatel Gopsapaa'?;

3) B «3enute» coobummm, uto «Backo ma 'ama» apenmyer

Penana ¢ nmpaBoM BeIkyma'’;

4)  «Poma» apenpoBana ¢opBapna «bpaittona» depriocona c
paBoM BbIKyma 3a 40 MiH eBpo'?;
5)  Oprap CeBuksiH nepemén B «AKpOH» Ha MpaBax apeH]ibl ¢

IpaBoM BbIKymIa'> u zip.

HecMoTpst Ha TO, 4TO BBIIJIaTa MHOCTpaHHOW KommaHuu «Sociedade
Esportiva Boavista» cnopHoro moxoja sBIsI€TCS pa3oBOil, JlaHHas BbIILIaTa
MpOMU3BEJEHA B pPAMKaX YCTOMYMBOM M CHUCTEMaTHYECKON TpaHchepHO
NEeATEeIIbHOCTH, SBJISIONICHCA 11 mpodeccuoHaabHoro (GyTdoapHOr0 Kiryoa
OOBIYHOM MPENNPUHUMATEIBCKON NIEATETbHOCTBIO, M MOTOMY HE 0O0JagaeT

CIIy4alHBIM XapaKTEPOM.

' «bapcenona» HaMepeHa BHIKYIHTH KOHTPAKT Hamazgaromero Mapkyca Pamdopaa y «Manuectep IOnaiiren»

0 OKOHYaHHH TEKYIIETO CE30Ha B COOTBETCTBUH C YCIOBHSIMH apeHIHOTO COTJIAIICHUS [3IEKTPOHHBIN pecypc]
// Caiit coptuBHOTO TopTania «Yemmuonat»y — Pexxum moctymna: https://www.championat.com/football/news-
6310938-barselona-planiruet-vykupit-kontrakt-rashforda-u-manchester-yunajted-md.html ~ (mara ob6pamenwus:
15.03.2026)

12 «Acton Busa» apenoana Pamdopaa y «MIO» ¢ paBom Beikyna 3a 40 MiiH QYHTOB 1 B3s1a Ha cebst 75%
3apruiatel opBapaa [anexTpoHHbIH pecypc] // Caiitr coptuBHOTO moptana «Cnopre» — Pexum nocrtyna:
https://www.sports.ru/football/1116622337-aston-villa-arendovala-reshforda-u-myu-s-pravom-vykupa-za-40-
mln-funto.html?ysclid=mmrtd1b3w1742970252 (nara obpamenus: 15.03.2026)

13 B «3enure» coobmmiu, uto «Backo na lama» apenayer Penana ¢ npaBom BbIKyna [351eKTpoHHBIN pecypc] /
Caiit m3nanus «Crnopt Okcnpeccey — Pexxum goctymna: https://www.sport-express.net/football/rfpl/news/v-zenite-
soobschili-chto-vasko-da-gama-arenduet-renana-s-pravom-vykupa-2352571/#comment form (mata oOpameHmus:
15.03.2026)

14 «Poma» apenmosana opsapaa «bpaiitona» MeprocoHa ¢ npaBoM BHIKyNa 3a 40 MIIH €BpO [3IEKTPOHHBIN
pecypc] // Caiit cnoptuBHOTO optana «Croptey — Peskum moctyma: https:// www.sports.ru/football/1116827427-
roma-arendovala-forvarda-brajtona-fergyusona-s-pravom-vykupa-za-40-
min.html?ysclid=mmrt4i8731222345147 (nara obpamenus: 15.03.2026)

15 Dnrap CeBuksn mepemén B «AKpOH» Ha TpaBax apeH[ibl ¢ MPaBOM BHIKYINa [3J1eKTpoHHbIN pecypc] // Caiit
criopTuBHOTrO moprana «Yemmuonaty — Pexxum noctyna: https://www.championat.com/football/news-6158010-
edgar-sevikyan-pereshyol-v-akron-na-pravah-arendy-s-pravom-vykupa.html (nata o6pamenus: 15.03.2026)



https://www.sports.ru/football/1116622337-aston-villa-arendovala-reshforda-u-myu-s-pravom-vykupa-za-40-mln-funto.html?ysclid=mmrtd1b3w1742970252
https://www.sports.ru/football/1116622337-aston-villa-arendovala-reshforda-u-myu-s-pravom-vykupa-za-40-mln-funto.html?ysclid=mmrtd1b3w1742970252
https://www.sport-express.net/football/rfpl/news/v-zenite-soobschili-chto-vasko-da-gama-arenduet-renana-s-pravom-vykupa-2352571/#comment_form
https://www.sport-express.net/football/rfpl/news/v-zenite-soobschili-chto-vasko-da-gama-arenduet-renana-s-pravom-vykupa-2352571/#comment_form
https://www.sports.ru/football/1116827427-roma-arendovala-forvarda-brajtona-fergyusona-s-pravom-vykupa-za-40-mln.html?ysclid=mmrt4i873f222345147
https://www.sports.ru/football/1116827427-roma-arendovala-forvarda-brajtona-fergyusona-s-pravom-vykupa-za-40-mln.html?ysclid=mmrt4i873f222345147
https://www.sports.ru/football/1116827427-roma-arendovala-forvarda-brajtona-fergyusona-s-pravom-vykupa-za-40-mln.html?ysclid=mmrt4i873f222345147
https://www.championat.com/football/news-6158010-edgar-sevikyan-pereshyol-v-akron-na-pravah-arendy-s-pravom-vykupa.html
https://www.championat.com/football/news-6158010-edgar-sevikyan-pereshyol-v-akron-na-pravah-arendy-s-pravom-vykupa.html
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3.2. TIloayyenme 3asiBUTEeM JKOHOMHYECKOH BBITOIbI
(«BCTPEYHOT 0 MPEIOCTABJICHNS») IPH BBIIJIATE 10X0/1a HHOCTPAHHOM
OpraHu3anuu
Bonpeku nosogam Uncnekuuu, Boituiata komnanuu «Sociedade Esportiva

Boavistay moxoma 3a mpeaocTaBlieHHOE NPaBO BBIKYMa MpodhecCHOHATBHOTO
¢yTbomucTa Takke 00yCIOBICHA BCTPEUHBIM MPEAOCTABICHUEM.

B cootBerctBuu ¢ 4. 2 c1. 423 T'’K P®, 6e3B03Me3AHBIM MPU3HACTCS
J0TOBOP, IO KOTOPOMY OJIHA CTOPOHA 0053yEeTCs PEIOCTaBUTh UTO-JINOO0 IpYyron
CTOpOHE 0e3 MOJy4YeHHs OT Hee MIaThl I HHOTO BCTPEYHOTO IPEI0CTABICHUS.

Ha nmpakTthke OTHOIIEHHS CTOPOH TIO JIOTOBOPY MOTYT OBITh
KBATH(HUITUPOBAHBI KaK 0€3BO3ME3IHBIC NMPH HATWYUHU CIICTYIOIINX MPHU3HAKOB:
MPEIOCTaBIICHUE TT0 OE3BO3ME3THOMY JIOTOBOPY OCYIIECTBIISIET TOJIBKO OJHA U3
CTOPOH, TIPH 3TOM Y BTOPOU CTOPOHBI OTCYTCTBYIOT BCTPEUHbIE 0053aTENIbCTBA;
B JIOTOBOPE COAEPIKHUTCS MPSIMOE U OJHO3HAYHOE yKa3zaHWe Ha 0e3BO3ME3IHBIN
XapakTep U (WIKM) SICHO BBIPAKEHHOE HAMEPEHHE COBEPIIUTH 0E3BO3ME3IHYIO
crenky'®.

Brimutata Bo3HarpaXieHWs 3a MPEOCTaBICHHE IMpaBa WHUIMHPOBATH
MOCTOSIHHBIA ~ TpaHChep UIrpoKa TMPEIIoyiaraeT Haju4yhe BCTPEYHOTO
MPEeA0CTaBIIEHUS CO CTOPOHBI KoMitanuu «Sociedade Esportiva Boavista» B cBa3u
co cneayromuM. HMHOCTpaHHass ~ KOMIAaHHWS  NPUHUMAEeT Ha  ceds
KOPPECHOHIUPYIOIee 0053aTeNbCTBO B OyAYIEM NMPOU3BECTH OKOHYATEIbHBIN
nepexosl mpodeccuoHanbHOr0 (PyTOOIMCTa B COOTBETCTBUM C IIPaBHJIAMH,
yctaHoBlieHHbIMH Pernamentrom ®OUDA, B ciiyyae peanuzanuu 3asiBUTEIEM
CBOETO MpaBa, pY ITOM B MIEPHOJ ICHCTBHUS paccMaTpuBaeMoro TpancepHOTO
KOHTpPaKTa WHOCTpAaHHAas KOMIIaHUS OrpaHWYeHa B TIpaBe 3aKJIOYATh

TpaHchepHbIC CACIKH B OTHOIIEHUU JAHHOTO UTPOKA C TPETHbUMHU JIUIIAMHU.

16 TTocranoBnenne CeMHaIIATOrO apOUTPaKHOTO ANeUIAIMOHHOTO cyaa oT 24.10.2018 Nel7AIT-6064/2018-AK
o pey NeA50-16960/2017
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DKOHOMHYECKas BBITOAA JUIs 3asBUTENS MPOsIBIsieTcs B popme puxcarmu
IIEHBI ¥ YCIIOBUHM MOCTOSIHHOTO TpaHcdepa npodeccuoHanbHOro pyTooucTa Ha
MOMEHT 3aKJitoueHus: TpaHcepHOro KOHTPAKTa, YTO MO3BOJSET 3asBUTEIIO B
OyaymieM BBIKYMUTh WTPOKA TO IICHE, HE YUYWUTHIBAIOMICH ITOTEHIINATLHBIN
IPUPOCT PHIHOYHON CTOMMOCTH.

CnenoBatenbHO, (DakT TpUHATHS Ha ce0s MHOCTPAHHOM KOMIAHHUEH
«Sociedade Esportiva Boavista» 0€30T3bIBHOTO 0053aTelIbCTBA, a TaKkKe
COIIYTCTBYIOILLIEE €My OrPaHMYEHHE BO3MOXHOCTU OCYIIECTBIISATH TpaHchep
npodecCUOHAIBHOTO (PyTOOIUCTA B MOJIB3Y TPETHUX JIMI] O0OPa3yIOT BCTPEUHOE
IpEeIOCTaBIECHUE, 32 KOTOpoe 3asBUTENIEM ObLIO YIJIAY€HO BO3HArpaXKJICHHUE B
pasmepe 8 wuH pyO0. Hamumume BCTpeyHOro mNpeAoCTaBICHHS HUCKIIOYAET
KBJIM(DUKAIIMIO CIIOPHOTO JI0XO/Ja B KayeCTBE MACCHBHOTO M, KaK CIEICTBHE,
WHOTO JI0X0/1a, OJIJIeKAaIIero 00J05KEHUIO HaJIOTOM Y HCTOYHHKA BBITLIATHI B PO

B cootBeTcTBUM ¢ 1. 10 . 1 ct. 309 HK PO®.

4. [Joxon wuHocTpanHOM kKoMmaHum «Sociedade Esportiva

Boavista» He moay1eKUT HAJTOr000J102KEHHI0 HAJIOTOM Y HCTOYHUKA HA

ocHoBaHuu 1. 2 cT. 309 HK P®

B coorBerctBun ¢ m. 2 cr. 309 HK P®, noxoasl, MOIy4YeHHBIE
WHOCTPAaHHOM OpraHu3aluel oOT pealv3alMd HMYIIECTBEHHbIX IMIpaB Ha
tepputropun PD, He momexxar 00J0KEHHIO HAJIOTOM y MCTOYHMKA BBITUIATHI,
€CIM Takas JIeATeJIbHOCTh HE TMPUBOAUT K OOpa30BaHUIO MOCTOSIHHOIO
MpeACTaBUTENLCTBA B PD.

Breimtauennsiii komnanun «Sociedade Esportiva Boavista» moxon B
pazmepe 8 MIH pyO. sBIAETCS BO3HArpaXKJICHHWEM 3a IMPEAOCTaBICEHHOE
3asBUTENI0 UMYIIECTBEHHOE MPaBO HWHHUIIMUPOBATH IOCTOSIHHBIA TpaHCchep
UTPOKa U HE MOJJICKUT O0J0KEHUIO HAJIOTOM Y UCTOUYHMKA B PD Ha ocHOBaHUU

1. 2 cT. 309 HK P® BBUAY creayromiero.
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4.1. Jloxon xommanuu «Sociedade Esportiva Boavistay
npeacraBjaser co00il  BO3HArpa:kKiaeHWe 3a  NpPeJoCTaBJICHHUE
HMYIIEeCTBEHHOI'0 NpaBa
B coorBerctBuu ¢ . 1 cr. 11 HK P®D, HHCTUTYTBI, TOHATHS U TEPMUHBI

IrPa)XKJaHCKOI'0, CEMEUHOTO U APYTrUX OTpaciiel 3akoHoaaTrenbcTBa Poccuiickon
®denepanny, UCIOJIb3yEMbIE B HAJIOTOBBIX NMPABOOTHOLIEHUSX, IPUMEHSIOTCS B
TOM 3HAYEHHUH, B KAKOM OHHU UCIIOJIb3YIOTCS B 3TUX OTPACIAX 3aKOHOATEIbCTBA,
eciu uHoe He npeaycmorpeno HK PO.

[lockompky HamoroBeiMm komekcom Poccuiickont ®enepanuu  HE
YCTAaHOBJICHO JIETAIIBHOE OIPEACIICHNE «HUMYLIECTBEHHOIO IMPaBa» Ui LEJeh
HaJIOr000JI0KEHNA, HEOOXOIMMO OOpATUTHCS K MOJIOKEHUSM TI'PakIaHCKOro
3aKOHOJIaTEIbCTBA.

B cootBerctBum co ct. 128, 4. 1 cT. 129 I'K P®, umyniectBeHHbIE MTpaBa
KaK 00bEKThI TPAXKAAHCKUX IIPaB MOT'YT CBOOOIHO OTUYXAATHCS WU TEPEXOTUTh
OT OAHOrO JMUA K APYroMy B IOPSIKE YHHUBEPCAIBHOIO IPABONPEEMCTBA
(HaciengoBaHue, peopraHu3alus IOPUIAYECKOro JIMia) JUO0 UHBIM CIIOCOOOM,
€CJIM OHU HE OTpaHUyYeHbl B 000pOTE.

[IpaBo VHULIUUPOBATH OKOHYATEJIbHBIN Iepexo. UTpOKa,
MPEAOCTABICHHOE 3asiBUTENIO, SIBIISIETCA OOOPOTOCIOCOOHBIM CYOBEKTUBHBIM
UMYIIECTBEHHBIM TIpaBOM 1O cwmbiciy cT. 128-129 T'K P® B cBsizu co
CJIEIYIOLLUM.

OpHoit W3  Kareropuid  HMMYIIECTBEHHBIX  MpaB  SIBISAIOTCS
oOs3aTenpcTBeHHBbIC TipaBa. Hosurkuii M.b. u JIyni JI.A. moguepkuBaroT, 4To
camo 1o cede 00s13aTeIbCTBO NPECTABISAET COOON IOPUIUYECKYIO CBSI3b, B CUITY
KOTOPOM OAHO JUIO (KpPEAUTOp) BIpaBe TPeOOBaTh OT APYroro (IOHKHUKA)

ONIPEIEJIEHHOTO NoBeAeHus' . BMecre ¢ TeM, cornacHo nosuiuu Ps6s3una P.A.,

17 Hopunxuit U.B. O6mee yuenue o6 obssatensctse / Ilpod. WM.B. Hosuuxuii, Ilpod. JLA. Jymm. — M.:
I'ocynapcTBeHHOE U31AaTENbCTBO IOpUANUECcKOil auTepatypsl, 1950. — C. 416.
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WHTEpPEC YIOPABOMOYEHHOTO JIMIIa B O00SA3aTENbCTBE pealm3yeTcs dYepe3
COBEPIIEHUE JODKHUKOM IIPELYCMOTPEHHBIX 003aTENbLCTBOM AeHCTBHIA S,

Taxum oOpazom, 11 KBaTM(PHUKAIIMY MTpaBa B Ka4€CTBE HMYIIIECTBEHHOTO
HEOOXOJIUMO €r0 COOTBETCTBUE OMPECICHHBIM KPUTEPHUSIM, & UMEHHO:

1)  IlpuHagIeXKHOCTh KOHKPETHOMY JIMIY HA OCHOBAaHUU FOPUINYECKHUX
(dakToB (B TOM YHCIIE CACIIOK);

2)  CrnocoOHOCTh BBICTYNATh B KadyeCTBE CPEACTBA pealu3aluu
UMYIIECTBEHHOTO MHTEPECA TAKOTO JINIIA;

3)  O060poTOCOCOHOCTH ITpaBa U HAIMYME SKOHOMHYECKOHN IIEHHOCTH.

B paccmaTtpuBaemoii cuTyariiu Ha OCHOBaHMM TpaHCPEepHOro KOHTpPaKTa
3asBUTEIIO MPETOCTABIACTCS CYOBEKTUBHOE MPABO MHUIMUPOBATH MPOLIEAYPY
MOCTOSTHHOTO TpaHcdepa pyTdoarcTa, B TOM YUCIIE IEPEX0/Ia PETUCTPALIMOHHBIX
IpaB B MOJb3y 3asBUTENS, a MHOCTPaHHAs KOMIIAHUS 32 BO3HArpaKICHUE
MPUHUMAET Ha ce0s KOppecHoHJupyrolee o00s3aTeIbCTBO  COBEPIIUTH
IOPUANYECKH  3HAYMMbIC JICHCTBUS, HalpaBlieHHbIE Ha  OOecredYeHue
OKOHYATEJIBLHOTO TepexoJa Wrpoka, MOpH HaJJISXKAIIeM OCYIIECTBICHUU
3asiBUTEINIEM CBOETO IpaBa.

Takum o00pa3om, mnpemocTaBisieMoe 3asgBHTCIIO IIpaBO B OyAylieMm
MHULMAPOBATh TOCTOSHHBIA TpaHchep HUrpoka MpeAcCTaBIsieT cO0OM MpaBo
TpeOOBaHMsI, KOTOPOE MUMEET CAMOCTOSTEIbHYI0 IKOHOMHYECKYIO IIEHHOCTh U
SIBJISIETCS] CAMOCTOSITEIbHBIM 000POTOCTIOCOOHBIM O0BEKTOM TPAKTAHCKUX TTPAB.

[Ipu 5TOM B CUIIy CIIOKHBIIENCS MPABOBOM MO3ULIMHA KOHCTUTYIMOHHOTO
cyna PO, HOPMBI 3aKOHA O HAJIOTE€ JIOJDKHBI TOJIKOBATHCS B CUCTEMHOM CBSI3U U
HOPMATHUBHOM eauHCTBE. CHCTEMHBIN aHAIU3 HOPM POCCUHCKOTO HAJIOTOBOIO
3aKOHOJATEILCTBA MO3BOJISIET CIeNaTh BBIBOJI, YTO K UMYIIECTBEHHBIM MpaBam

OTHOCSITCSI, B YaCTHOCTH, n0au W nau (mm. 2.1 m. 1 ct. 268 HK P®), npasa

18 Pa6sun P.A. TlonsTre 00513aTeNbCTBA Kak OCHOBBI 00513aTeNbLCTBEHHbIX NpaB // O6paszosanue. Hayka. Hayunbie
kagpel, 2026. — Nel. — C. 95-102.
1% TMocranosnenne Koucrurynmonnoro Cymaa P® ot 28.03.2000 Ne5-IT
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TpeOOBaHMS J0JITa U YCTYNKHU AeHEKHOTO TpeboBanus (cT. 279, m. 1 cr. 155 HK
P®), a taxxke mpaBa, CBSI3aHHBIE C MPABOM 3aKIIOYEHUS JOroBopa U (WMIIK)
npaBoM apeHnbl (m. 5 cr. 155 HK P®). OObenuHSIOMMM NPU3HAKOM
BBILICIIEPEUMCIICHHBIX TIPaB SABISAETCS UX 0053aTEICTBEHHO-IPABOBAs MPUPOJIA
U CIOCOOHOCTh BBICTYNAaTh CaMOCTOSITENIBHBIM OOBEKTOM T'PaKIaHCKOTO
obopora.

[IprHUMas BO BHUMaHHUE Tak)Ke TOT (DAKT, 4TO MyHKTOM 7 ctathu 429.2 'K
P®, nonoxeHus  KOTOpOW  MPUMEHSIOTCS K  paccMaTpUBAEMbIM
MPAaBOOTHOIIEHHWEM 0 aHajoruv B cuiy 1. 1 cr. 6 'K PO, npexycmorpena
BO3MOKHOCTh YCTYIIKM MpPaB MO OMNLHMOHY Ha 3aKIOYEHHE OrOBOpPA TPETHUM
munam. CornacHo pasbsacHenusM Munduna Poccun?’, mpaBo, BO3HUKAONIEE U3
OMIIMOHA Ha 3aKJIOYEHHE JOrOBOpAa, OTHOCUTCS K HMMYLIECTBEHHBIM IpaBam,
CBSI3aHHBIM C ITPABOM 3aKJIIOUEHHS IOTOBOPA, [0 CMBICITY PaHEe YIIOMSIHYTOTO II.
5cr. 155 HK PO.

Takum 00pa3oM, U3 KOMIUIEKCHOTO TOJIKOBAHUS TOJIOKEHU HAJIOTOBOTO
Y TPAXKJAHCKOIO 3aKOHO/IATENbCTBA CIIEAYET, YTO NPEIOCTaBIsIEMOE 3asIBUTENIO
B pamkax TpaHchepHOro KOHTpakTa TMPaBO MOXKET MPU3HABATHCA
UMYIIECTBEHHBIM JIJIS 11€JIel HAJIOTOO0I0KEHHS HAJIOTOM Y UCTOYHUKA, B CBS3HU
C YeM MPOU3BEACHHAS B M0JIb3y MHOCTpaHHOI kKoMmmanuu «Sociedade Esportiva
Boavista» BbImiaTa mpeacTaBisieT co00il BO3HArpakIeHHE 3a MPEI0CTaBICHUE

HUMYIICCTBCHHOTO IIpaBa.

4.2. lesteabHocTh KOMIanuu «Sociedade Esportiva Boavista»
He MpHUBeJa K 00pa30BaHMIO NMOCTOSIHHOIO MPeICTABUTENbCTBA HA

Teppuropuu PO

20 [Tucema Munduna Poccun ot 13.06.2023 Ne03-07-11/54100, ot 28.02.2020 Ne03-07-14/14418, ot 06.08.2018
Ne03-07-11/55293, o1 21.12.2017 Ne03-07-11/85423
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B cootrBerctBum ¢ m. 1 cr. 246 HanoroBoro konekca Poccuiickoit
Oeneparuu (nanee — «HK P®»), nHOCTpaHHBIE OpraHU3alldd IMPU3HAIOTCS
MJIaTeNIBIIUKAMU HAJIoTa Ha MPUOBLIE, €CIIH OCYIIECTBISIIOT CBOIO JIEITEIIEHOCTh
B P® uyepe3 mocTosiHHBIE MPEACTABUTENIBCTBA U (WJIM) MOJYYAIOT JOXOJbI OT
VCTOYHUKOB B POD.

B coorBerctBum ¢ m. 2 cr. 306 HK P®, nog mocTOSHHBIM
IIPEICTABUTEILCTBOM MHOCTPpAHHOW opranu3anuu B Poccuiickonn ®enepanuu
JUISL 1eNield HaCTOsIIeW TJIaBbl TMOHMMAeTcs (uinall, NpPeCTaBUTEIbCTRO,
OT/eJICHHE, OKpo, KOHTOpa, areHTCTBO, JI00oe Jpyroe 000COOJIeHHOE
NOAPA3ACICHUE WM HMHOE MECTO JEATEIIbHOCTH 3TOW OpraHu3aluu, 4epes
KOTOPO€ OpraHu3alvs peryjasipHO OCYIIECTBISIET NPEAINPUHUMATEIBCKYIO
NEeATENbHOCTh HA TeppuTopun Poccuiickon denepanuu.

Kputepun nns xkBauukanuud JesTEILHOCTH WHOCTPAHHOW KOMITAHUU
KaK IPUBOASIIEH K 00pa30BaHUIO OCTOSIHHOTO MPEICTABUTEILCTBA PAa3bICHEHBI
Mungunom Poccun?®':

1) Hanuume mecrta 1esTeIbHOCTH;

2)  Benenue mnpeanpUHUMATENBCKOM JESITEIBHOCTH Yepe3 TaKoe
IIOCTOSIHHOE MECTO JIESITEIbHOCTH;

3)  PerynspHsblii XapakTep TakOH AESITENbHOCTH.

Bmecre ¢ Tem wmexnay IlpaBurensctBom P® wu IlpaBurenbscTtBOM
®eneparuBaoi Pecrybnuku bpasunuu 3axmouena Konsennus «O06 n3dexxannu
JBOMHOTO  HAJOTOOOJIOKEHUS W MPEIOTBPAIICHUH  YKIOHEHUS  OT
HaJIOTO000JIOKECHHSI B OTHOIIICHUH HAJIOTOB Ha J10Xoab» oT 22.11.2004 r. (nanee
—  «KoHBeHnnusi»), Kotopas SBISETCA  MEXAYHAPOIHBIM  JIOTOBOPOM,
00s13aTeNIbHBIM JJISI UCTIOJIHEHHSI BCEX €ro IMOJIOKEHUHN JI0roBapUBaAIOIUMUCS
cTopoHamu (CT. 26 BeHCKOI KOHBEHIIMU O MPaBe MEXIYHAPOAHBIX TOTOBOPOB

1969 r.). B cBasu ¢ »tum KonBeHuus mnpuoOperaer MNPUOPUTET HaA

2! TTucema Munduna Poccun ot 03.04.2023 Ne03-08-05/29284, ot 16.03.2022 Ne03-08-05/19776, ot 10.09.2021
Ne03-02-11/73559, ot 23.11.2020 Ne03-08-05/101763
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COOTBETCTBYIOIIMMHU HOPMAaMU HAIIMOHAJIBHOTO 3aKoHoaTenbcTBa (1. 1 cr. 7 HK
PD).

[Tpuaumas BO BHHUMaHMHE, 4TO MIPU3HAKU MOCTOSTHHOTO
MIPEACTaBUTENBCTBA, onpeaeneHubie cT. 306 HK P®, dhakTudeckn aHamorundHb
YCIIOBUSM 00pa30BaHUs MOCTOSHHOTO MPEACTABUTENIbCTBA, 3aKPETIEHHBIM B CT.
5 KonBeHnuu, 1 BbIABICHHS (akTa 00pa3oBaHHWS — MOCTOSTHHOTO
npencTtaBuTeNbcTBa komnanuu «Sociedade Esportiva Boavistay Ha Tepputopun
P® u nocnenyromero onpeaeaeHrs HAIOTOBBIX MOCIEACTBUN MOJTYYEHHOTO OT
3asBUTENST 0XOJa CJEAYeT PYKOBOJCTBOBATHCS MOJIOKEHUsIMH KoHBEHIMHU.
[Ipu sTOM mpu TOJIKOBaHUU TOJIOKEHHM KOHBEHIMM CieayeT OonmupaThCs Ha
koMmMmeHTapuu K Tunosout kouseHmu OOCP.

Cornacuio n. 1 ct. 5 TunoBoii koHBeHIuM OICP, moj mOCTOSHHBIM
NPEACTABUTEIILCTBOM IMOHUMAETCA MOCTOSHHOE MECTO JIEJIOBOM AKTHUBHOCTH,
yepe3 KOTOpOE€ MPEANpPUSITHE TOJMHOCTHIO WM YaCTUYHO OCYIIECTBIISIET
NpEeANPUHUMATENBCKYIO JEATEIbHOCTD.

OO6mue ycioBusi, HeoOXOoauMble sl  OOpa3oBaHUs IOCTOSIHHOTO
MPEICTABUTENBCTBA, M3JIOKEHBI B II. 6 KOMMEHTapueB K cT. 5 Tumnoou
koHBeHInu ODCP. JlaHHbIC YCIIOBHS BKIIFOYAIOT B CEOS:

1)  Hamuuyme mecta OCYHIECTBICHHUS XO3MCTBEHHOW AESTENbHOCTU
(moMeteHus Uik, B HEKOTOPBIX CITydasx, 000py0BaHUs);

2)  «llocTostHHBINA, YeTKO 3akperuieHHbIN («fixed») xapakTep Takoro
MecCTa BeJIcHUs1 OM3Heca, T.€. OHO JIOJHKHO HAXOJUTHCS B OMPE/ICTIEHHOM MECTE U
HMMETh ONPEICTICHHYIO CTENEHb MMOCTOSHCTBA;

3)  OcymiecTBieHue MPEANPUHUMATENBCKOMN NEATENBbHOCTH
IPEANPUATUS Yepe3 TAKOE KIIOCTOSIHHOE» MECTO BeICHUS OM3Heca.

AHanmu3  yKa3aHHBIX  YCJIOBHM  IOKa3bIBaeT, 4YTO JCSATEIHHOCTDH
nHocTpanHoi koMmanuu «Sociedade Esportiva Boavistay Ha tepputopun PO He

IIpUBCJIa K 06p330BaHI/IIO MMOCTOSAHHOI'O IMPEACTABUTCIILCTBA.
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ITo mynkry 1(B) Pemnenuss Mucnexkumuu

01.06.2023 wmexay OOIIECTBOM, HAJIOTOBBIM pe3ujeHTOM P®D, wu
¢yr6onpubIM KITyOOoM SEB, HanmoroBsiM pe3uneHTOM bpasunnu, Ob11 3aKiIoueH
noroop NeRC (manee — «/loroBop»), mo koropomy SEB npenocrasun O61iecTBy
IpaBO UCIOJIb30BaTh M300paxenue Gpyroonucra Jlyuma beneaertu, HanoroBoro
pesunenta bpaswimm, Ha (QyTOOIKax M MOCTEpax, KOTOPHIE MEpea KaXKIbIM
MaTyeM peann3oBbiBaIuch (aHatam DK «Mocksay. 15.06.2023 OOmiecTBO
BeITIaTHII0 SEB 1oxon mo gorosopy B pazmepe 2 200 000 py6.

[Ipu stom panee, 12.02.2021 mexny camum ¢yrooauctom u SEB Obun
3aKJIIOYEH JIUIEH3UOHHBIN JOoroBOp (MCKItouuTenbHas nuneHsus) NelLC, mo
kotopomy SEB mnonyums mpaBO HUCHOIL30BaTh H300paXKEHUE WIrpOKa it
CYBEHHPHOU MPOAYKLHU.

N3 nonosxennii JloroBopa BBITEKAET, YTO OH SIBJISIETCS HE JIMIIEH3UOHHBIM
JIOTOBOPOM, a 0OCOOBIM I'pakIaHCKO-IIPABOBBIM COTJIAIlIEHUEM, 110 KoTopomy SEB
KaK ymnpaBoMouyeHHoe Juio mnepenano OOmecTBy cornacue ¢yrOonucTa Ha
HCTIOJL30BaHUE €ro n300paxkeHust Ha npoaykiuu 1t panatoB @K «Mocksay.
DTO TOATBEPXKAAETCA TMOJOXKEHUAMHU ['paxkmanckoro koaekca Poccuiickoit
Oenepanuu  (manee — «I'K PO®») u paspsicHenusimu BepxoBHoro cyzaa
Poccuiickoit @enepanuu (nanee — «BC POy).

Cnopunsiii foxon daktudecku Obut ostyaeH SEB, a He pyrbonucrom, uTo
uckiouaer npumeHenue m. 3 cr. 224 HK P® u noareepkaaer AeiicTBHE
nonoxenuit ct. 309 HK P®. Onnako B 1aHHOM cily4ae, MOCKOIbKy y JloroBopa
OTCYTCTBYIOT MPHU3HAKHU JIMIIEH3MOHHOTO COTJIAIICHUS, BBIIIATA HE MOJIMAIAET
modg nm. 4 m. 1 cr. 309 HK P®. Tem He MeHee OHa cXO)Ka C JOXOJaMHU,
yKkazaHHbIMH B noAnyHkTax 1-9 m. 1 ct. 309 HK P® u takum o6pazom qoiKHA
ObITh kBanuuimponana mo . 10 m. 1 ct. 309 HK PO.

CnenoBarenbHO, Hajnor B Poccun BO3HHMKaeT W BbBILIATA MOMJICKUT
MoCJenyIonel KBaaTuuKaIy Mo MEXIyHApOIHOMY JoroBopy P®D, a uMeHHO

Konsenunu mexny llpaBurensctBom P® u IlpaBurensctBom PenepaTuBHOU
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PecnyOnmuku  bpazumum ot 22.11.2004 «O6 wu3bexaHUuM  JBOMHOTO
HAJIOr0O0JIOXKEHUSI M TMPEJOTBPAIIECHUN YKIOHEHHS OT HAaJOrooOJIOKEHUS B
OTHOIIICHUM HAJIOroB Ha jgoxoas» (nmamee — COUIH P®-bpazunus). B
COOTBETCTBUHM C JIaHHOW KBaM(HUKAMed W C Y4ETOM BBIMICYITOMSIHYTHIX
BBIBOJIOB, JOXOJ HE MOAIAaaaeT noj crnenuanbubie ctatbu 12 u 17 COUJH PO-
bpazunus, 4To sBISIETCS OCHOBAaHUEM JJIsi IPUMEHEHHSI B OTHOIIEHWU HErO B
cyocunuapHoMm nopsnke obuei cr. 7 COUAH P®-bpazunus, a umenso . 1,
O0CBOOOXK/IAIOMIETO JTOXOJ H3-TI0JI HAJIOTOOOJIOKEHHSI B CBSI3U C OTCYTCTBHEM
MPU3HAKOB HAJUYMUsl TMOCTOSHHOTO MpeacTaBUTENbCTBA. COOTBETCTBEHHO, Y
OO6miecTBa OTCYTCTBYET OOS3aHHOCTh yJEepKaHUS Halora C  JI0XO7a,
noyyeHHoro SEB 1o JloroBopy, u nepedncieHuto ero B OIIKeT.

Takum oOpa3om, B akTe HaJloroBoul mposepku O61ecTBa 3a nepuo 2023 -
2024 rr. HWHcnekuumsi HENPAaBOMEPHO JOHAYMCIWIA HAJIOr Ha JOXOJbI
bu3UYECKUX JUIl, TOJYYEHHBIX OT HUCTOYHUKOB B P®d, B Bume goxoxa 3a
IIPEIOCTaBIICHUE TMpaBa HCIOIb30BaHUA U300pakeHus (yrdonucra Jlyuria
benenertu o Hanorosou craske 30%, npeaycmorpenHou 1. 3 ct. 224 HK PO.

1. IlpaBoBas kBaaudukauus Jorosopa

1.1. JloroBop He siBJIsieTCS JUIEH3MOHHBIM JI0TOBOPOM

Jorosop mexay ObmectsoMm u SEB no nepenaye npaBa MCMOIb30BAHUS
nzoopaxxkenus (yroonucra Jlyuma beHeneTT He COOTBETCTBYET MpU3HAKAM
JMILEH3UOHHOTO JIOTOBOpPA MO CJIEAYIOIINM OCHOBAHUSIM.

B nmepByro ouepens, cieayer oOOpaTUTh BHUMaHUE Ha MPEIAMET
JIMIIEH3UOHHOTO jJoroBopa. Mcxons w3 cmbicnia m. 1 cr. 1235 TK PO,
JUIEH3UOHHBIA  JIOTOBOP MOJKET 3aKJIIo4aThCsi 10 TMOBOAY OOBEKTOB
WHTEJJICKTYaJTbHOM COOCTBEHHOCTH, BKJIFOYAs PE3YyJbTAaThl MHTEIUICKTYaJIbHOM
JESATETLHOCTH U CPeNICTBA MHAMBUIyan3aruu. OMHAKO caMO M300pakeHne He
ABJISIETCS] 00BEKTOM MHTEIIEKTYaIbHON COOCTBEHHOCTH IO POCCUNCKOMY TpPaBY,
MOCKOJIbKY HE€ CO3JJaHO TBOPYECKUM TPYAOM 4YEJIOBEKa, YTO SBISAETCS

OTIPEIEISAIONTUM MTPU3HAKOM 00BEKTa MHTEIUIEKTYaIbHOW COOCTBEHHOCTH.
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Janneiii kpurepuii onucad B 1. 80 [loctanosnenus [Inenyma BC PO or
23.04.2019 Nel0 «O nmpumeHeHHH YacTH 4eTBEpPTOM [ pakIaHCKOTO KOAEKca
Poccuiickoit ®@exnepaiiun», B COOTBETCTBUM C KOTOPHIM OOBEKTOM aBTOPCKOIO
npaBa SBJISAETCS «TOT PE3YJbTAaT, KOTOPHIA CO3JaH TBOPYECKMM TPYIOM»2.
N3o00pakeHune, B CBOIO OdYepeqb, MPEACTaBISIET cO0OM camo OToOpaxeHue
BHEIIHOCTH KOHKPETHOI'O YE€JIOBEKA, TO €CTh TO, YTO CO3/IaHO MPUPOJON, a He
TBOPUECKUM TPYAOM YENOBEKa, B OTIMYME, Hampumep, oT ¢oTorpadumu,
SABJISIFOIICHCS pe3yJIbTATOM JEATEIIbHOCTH YEJIOBEKA U MO3TOMY SIBJISIOIICICS
00BEKTOM HMHTEIJIEKTyaIbHOU COOCTBEHHOCTU. OJIHAKO CBEACHUS O HAJTUYHH
doTorpaduit pyrdonHCcTa OTCYTCTBYIOT.

CrnenmoBaresbHO, MPaBO Ha M300paKEHUE HE SBISCTCS OOBEKTOM
MHTEIJIEKTYaJIbHOW COOCTBEHHOCTH M caMm J0oroBop mexay OOmectBom u SEB
HE SIBJISIETCS JTULEH3UOHHBIM.

1.2. JloroBop siBjsieTcsl COIVIAILICHHEM O MNPEAOCTABJICHUM JIMLIOM
COIJIACHS HA MCIIOJIb30BAHHE €ro H300paKeH s, HCKJIIYAKIIEr0 OCHOBAHMSA
AJIsl TpeIbsiBJIEHUs] TPETeH3Mid B Npeaeax TAKOI0 MCIOJb30BAaHUS IO
Horosopy

Kak Obu10 yka3aHo BbIllie, CIOpHBINA goroBop mexay OomectsoM u SEB
M0 CBOEW MPUPOAE HE MPEACTABISIET COOOW JMIIEH3UOHHBIM JOroBOp. ITO
IPaKJaHCKO-IIPABOBOE COIJIAIIEHHE, MOCPEACTBOM KOTOPOIO YIIPaBOMOUYEHHOE
JIUII0 TIPEIOCTABIISIET COTJIACKEe Ha MCTOIb30BaHNE N300paKEHUS TPaKTaHIHA B
COrJIaCOBaHHBIX Mpe/iesiaX U 3a BO3HAIPAKICHUE.

Takue BbiBO/IBbI COOTBETCTBYET CT. 152.1 'K P® u pa3bsicHeHUsIM, TaHHBIM
B 1. 46 IloctanoBnenus Ilnenyma BC P® ot 23.06.2015 Ne25 «O npumeHeHnn
CyZlaMy HEKOTOPBIX IMOJIOKEHUM pa3aena [ yactu nepBoit [ paxk1aHCcKoro kogekca
Poccuiickoii @enepariuny, COTIACHO KOTOPBIM «COTJIacue Ha 0OHApOIOBaHUE U

HCIIOJIb30BAHHEC I/1306pa}KCHI/ISI rpaXxgaivmHa IpCaACTaBIIACT coOo CIACIKY» B

22 Tlocranosnenue [lnenyma BepxosHoro cyna Poccuiickoit @enepaiuu ot 23.04.2019 Nel0 «O npumenenuu
yacTu ueTBepToit I'paxnanckoro koaekca Poccuiickoit @enepannny, n. 80.
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cmeicae cr. 153 TK P®*. CnenosarenbHo, caMo 10 ceOe NpeIoCTaBIEHHE
corjacusi Ha MCIOJIb30BaHUE M300pa)KEHUsl SBIISAETCS JTOMYCTUMBIM OOBEKTOM
IPa)XIaHCKO-IIPAaBOBOTO O(POPMIIEHUSI U MOXKET OBITH BHIPAXKXEHO B JOTOBOPHOM
dopme.

bonee Ttoro, kak pasbsicHeHo B 1. 47 ykazaHHoro IlocraHoBneHus
[Inenyma, Takoe coriiacie MOKET COACPKATh YCIOBUS, OMPEICIAIONINE OPSII0K
U TIpeesibl UCIOJIb30BaHUSI H300paKEeHMs, B TOM YHCIE CPOK, CIHOCOOBI
UCIIOJIb30BaHUSI W UWHBIE OrPAaHUMYEHHsS. OTO O3HA4YaeT, 4YTO POCCUHCKOE
Tpa)XIaHCKOE TPaBO MPSAMO JOIMYCKAeT JOTOBOPHOE COTJIACOBAHUE MapaMETPOB
UCIIOJb30BaHUSI U300pakKeHHs, TO €CTh IPEBpAlllaeT COOTBETCTBYIOLIEE
BOJICU3BSIBIICHHE B CAMOCTOSATEIBHYIO IOPUINYECKYI0 KOHCTPYKIIMIO, KOTOpas
UMeeT 00513aTeIbCTBEHHOE COZIepKaHHeE.

N3 nonoxkenuii ct. 150 u 152.1 'K P® Takxke cieayer, 4To ONpaBO Ha
M300paXeHre OTHOCUTCS K YHCAY JHYHBIX HEUMYIISCTBEHHBIX IIpaB
TpOXJAHWHA U BBIPAXKAETCS, B YACTHOCTH, B BO3MOXKHOCTU TpeOOBaTh OT
HEOMPEACNEHHOTO Kpyra JIMIl BO3JEPKUBAThCA OT OOHAPOJOBAHUA U
JadbHEUIIer0 HWCIOJb30BaHUs HU300paxeHus 0e3 corjlacus HM300pa’KeHHOTO
muna. Jpyrumu cioBamu, 5JKOHOMUYECKasi LIEHHOCTh B MOJOOHBIX OTHOLIEHUSIX
BO3HHUKAET HE U3 000POTOCIIOCOOHOCTU UCKIIOUUTENILHOTO MpaBa, Kak B chepe
MHTEIJIEKTYaJIbHOW COOCTBEHHOCTH, @ M3 TOTrO, YTO MCIIOJIb30BAHUE TPETHUM
JUIOM JIOMYCTUMO JIUIIh TPU HAJUYUHM HAJJICKAIE BBHIPAKEHHOTO COTJIAcHs
yIPaBOMOUYEHHOTO JIUIIA.

CrnenoBatenbHo, cropHbiii JloroBop crneayeT KBanupUIMPOBATh Kak
coriaiieHue, o koropomy OO1IeCTBY 3a BOZHArpakeHNe ObIJIO0 MPEAOCTABICHO
COrjiacue Ha UCTIOJIb30BaHKe U300paxeHus PyTO0IHNCTa B CTPOTO ONPEAEICHHBIX
KOMMEPUECKUX LENAX (A1 pa3MellleHusl Ha CyBeHUPHOM mpoaykiun kiyoa). [To

CBOEMY COACPIKAHUIO 3TO HE JOTOBOP O IIEPCAauC UCKIIIOUYUTEIBHOIO IIpaBa U HE

2 Tlocranoenenue [nenyma BC P® ot 23.06.2015 Ne25 «O mpuMeHEHHH CyIaMH HEKOTOPBIX MOJIOMKEHUI
pasznena I yactu nepBoii I'paxxganckoro xonekca Poccuiickoit @enepanum», 1. 46.
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JUUEH3UOHHBINA JI0rOBOp, a CaMOCTOSITENbHAs TPaXKJTAHCKO-IPAaBOBasi CJHEJIKa,
oopMIIsOIIIas COTIACOBAHHOE pa3pelieHre Ha UCII0JIb30BaHUE N300paKeHUs B
YCTaHOBJICHHBIX CTOPOHAMM Mpeenax.

Takum oOpa3zoM, crnopHblii [loroBop HampaBieH HE Ha Iepeaady
UCKIIFOYUTEIBHOTO TIpaBa W HE HA BbIAAYy JMIEH3UU, a HAa JIETUTUMALIUIO
HCIIOJIb30BaHUsI N300paKEHUS B 3apAHEE ONPEICICHHBIX KOMMEPUECKUX LIEISIX.
BrinnauriBaeMoe 1Mo HeMy BO3HArpakJieHWE NpelCcTaBigeT coOoi miary 3a
oopmileHHE cOTjlacsi Ha  HUCIOJb30BaHUE HU300pa)KEHUs, IPABOBBIM
CJIEICTBHEM KOTOPOTO SIBJISIETCS OTCYTCTBHE OCHOBAHHWM JUIsl TPENbABICHHS
IPETEH3U B CBSI3M C TAKUM HCIIOJIb30BAaHUEM B TMPENENAX, YCTAHOBJIEHHBIX
noroopoM. CrnenosarenbHo, J[loroBop AokeH KBadu(UUIHUPOBATHCA Kak
CaMOCTOSTENIbHOE TPaXJAHCKO-IIPABOBOE COIVIAIIEHUWE O MPEJOCTaBICHUU
corjlacus Ha HCIIOJIb30BAaHUE M300pakKeHUs Ipa)KIaHHWHA, KOTOPOE HCKIIIOYAeT
BO3HUKHOBEHUE TPEeOOBaHUM, CBS3AHHBIX C HEMPABOMEPHBIM MCIOJIb30BAHUEM
N300pakeHUsl, IpU COOJIIOJIEHUU I0JIb30BATENIEM COTJIACOBAHHBIX CTOPOHAMHU
YCJIOBHIA.

2. IlpaBoBas kBaju(puKaNusaA HaJI0rood/oxxkeHus aoxoaa SEB mo
Jorosopy

2.1. dakTHyecKuM moJiyyaresemM aoxona sisiasiercsa SEB u k goxony
HenpuMmeHum 1. 3 ct. 224 HK P®

B cootBercTtBUM ¢ oOcTositenbcTBamu jaena, mo Jlorosopy OoOmiecTBo
BBHITIJIATUJIO Bo3HarpaxjaeHue B pazmepe 2 200 000 py6. B anpec SEB. To ecth
nocieAHui GopMabHO SBISIETCS MOJyyaTesIeM JaHHOTO Joxoaa. B To ke Bpems
SEB — (daktuueckuii mosydaTenb J10X0Jla, KOTOPBIA HE TMOMJICKHUT
Hajoroobyioxkenuro 1o craBke 30%, NOpUMEHUMOW K HaAJIOT000JI0KEHUIO
bu3udyeckux nmi-HepesuaeHrop P®, cormacho m. 3 cr. 224 HK P® mno
CHEAYIOIIUM OCHOBAHHSIM.

[Ipexxne Bcero, B m. 3 ct. 7 HK P® 0603HaueH OnMH W3 KIIFOYEBBIX

KpUTCPUCB ONPCACIICHUSA JIMLa, KMCHOIICTO (baKTI/I‘-IeCKOG IMpaBO Ha AOXOAbI, a
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MMEHHO HaJIMYU€ MOJHBIX, HEOrPAHUYCHHBIX MOJHOMOYUN MO PacCHOpsHKEHUIO
3TUMH Jnoxoaamu. Mcxons u3 dakTudeckux oOcTosTenbcTB naena, 12.02.2021
¢yr6onmuct Jlynma benegerru mepeman SEB mpaBo Ha ucmonb3oBaHUE €ro
M300paKeHUsl I CYBEHHUPHOM NPOJAYKIIMU TO JHUIEH3UMOHHOMY JOTOBOPY
(uckimrountenpHoM nunen3un) NeLC. SEB kak oOnajgarens AaHHOTO IIpaBa
MOXET IepeaaBaTh €ro TPETbUM JHIaM, 4To oHO U caenano 31.06.2023, koraa
3axtroumiio Jlorosop ¢ OO1ecTBOM, NPEeOCTaBUIO €My MPABO MCIOJIb30BaHUS
u3o0paxkeHus  (Qyrbommcra W TNOAYYMIIO 32 OTO  BO3HArPaXKJCHUE.
CoOTBETCTBEHHO, €cu Obl M3HAYAJIbHO PyTOONHCT HE nepenan cBoe npaso SEB,
TO y MOCJIEHETO HE BO3HUKJIIO ObI (PaKTUYECKOE MPABO Ha MOJTYyUYECHHUE JOXO0/a IO
JloroBopy.

Bonee Toro, B pamkax paccMaTpuBaeMoro jejina OTCYTCTBYIOT CBEJICHHUS O
JOTOBOpHOM 00s13aHHOCTH SEB nepeuncinth mosiydeHHbIN 10X0/ pyTOoIucTy,
dakTe ero HauYMCICHUS W MepeunuciieHuss PyTOoIUCTy, TPAaH3UTHOM XapakTepe
cueta SEB, orpannuennn SEB B pacniopsi>keHUU CIIOPHON CYMMOM U O TOM, 4TO
SEB [elCTBOBAIO MCKIIOUHUTENBHO KaK TOCPEIHMK WM HOMHHAIBHBINA
MOJTy4aresb.

Takum oOpa3oM, BhIlIECKa3aHHOE MOATBEpkaaeT, uro SEB, sBisromnieecs
IOPUIMYECKOM JUIOM — (haKTUYECKUM MoJydaTesib J0X0Ja U B OTHOIICHUH
MOJIYYEHHOM WM BBIIUIATBl HE MOpuUMEHsieTcsl HajnoroBas crtaBka 30% mid
bu3ndeckux aui-uepe3uaeHToB PO B coorBeTcTBHH C 11. 3 cT. 224 HK PO.

CooTBeTCTBEHHO, TOCKOJIbKY SEB Kak HanoroBblii pe3uneHT bpaszwimn
oy goxon ot OOmiecTBa Kak HAJIOTOBOTO pesujaeHta PO u y mepBoro
OTCYTCTBYIOT TIPU3HAKU HAJIW4YUsA TIOCTOSHHOTO TMPEJICTaBUTEILCTBA HaA
teppuTopun PD, k monydyeHHOMY A0XOAYy MPUMEHUMBI nojoxeHus cT. 309 HK
P®. OgHako B OTHOIIEHUU HETO ONPENEIEHHbIE MOJIOXKEHUSI HE JNEHCTBYIOT B
CBSI3U CO CIEAYIOIINM.

2.2. loxoa SEB He noanagaer noja aeiicreue ni. 4 1. 1 cr. 309 HK P®
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B maHHOM cily4ae B OTHOILIEHUH BBIILIATHI 110 JIOrOBOPY HE IEUCTBYET MII.
4 n. 1 cr. 309 HK P®, mockoibKy HCXOAs M3 TIpa)kKIaHCKO-IPABOBOM
KBATM(UKAIMK, W3JI0KCHHON BBIIIE, W300pAKCHUE HA SBISETCA OOBEKTOM
MHTEJUICKTYaJIbHON COOCTBEHHOCTH 1 caM JIoTOBOp HE SIBISETCS JTUIIEH3UOHHBIM.

2.3. oxoxa SEB noanaaaer noa aeiicreue nm. 10 n. 1 cr. 309 HK P®

Kak Ob10 OTMEUYEHO BBIIIE, B OTHOLIEHUH JOX0/a HE AEHUCTBYET mil. 4 1. 1
ct. 309 HK P®. Onnako HecMOTpsl Ha 3T0 MHCHEKIMA MOXET CChUIAThCS Ha
OTKPBITBIA XapaKTep NEPEUHS JOXO0B, MpeaycMoTpeHHbIX 1. 1 ct. 309 HK P®
Y YTBEPXKIaTh, YTO CHIOPHASI BhITLIATA SIBJISCTCS MHBIM aHAJIOTMYHBIM JOXOJ0M B
cmbiciie . 10 ykazaHHOUM HOpMBI. Jlaske eclii I0MyCTUTh TaKyto KBATU(DUKAIIUAIO
MCKIIFOUUTENLHO JUIS LIeJIe MpaBOBOrO aHajiu3a, 3TO caMoO MO ceOe He BIIEYET
BO3HUKHOBEHHE 00S3aHHOCTH 10 YJIEPKAHUIO HAJora y UICTOUYHHKA B PO.

[Tn. 10 m. 1 ct. 309 HK P® HOCUT CYOBEKTHUBHBIM XapaKTep U MOXKET
MIPUMEHSTHCS JIUIIL B OTHOIIEHHWU JOXOJOB, KOTOPBIE MO CBOMM IpPU3HAKAM
CONOCTaBUMbI C MHBIMM BHJIAMH JOXOAOB, MPSIMO MEPEYUCICHHBIMU B M. 1|
naHHoil crateu. Ilpm 3TOM cama mo cebe BHYTPUpOCCHICKas MpaBoBas
KBamu(dUKalMs BBIIUIATHL €€ HE pPEeIIaeT BOMPOC O BO3MOXKHOCTH €€
HAJIOTO000JIOKEHUSI B TOCYJAapCTBE MCTOYHUKA, TMOTOMY YTO B OTHOIICHHH
JI0XOJIOB MHOCTPAHHOM OpraHu3allud TOJICKAT TPUMEHEHHUIO TOJIOKEHUS
COOTBETCTBYIOIIETO MEXKIYHAPOJAHOTO COTJAIIeHHUs] 00 M30eKaHuUu JBOMHOTO
HaJIOTOOOJIOKEHHUS.

Jaxe T1ipu  TPEANOJIOKEHHWU, YTO CIHOpHAs  BBIILJIATa  MOXKET
paccMaTpuBaThCs Kak MHOM aHajdoruuHbIi qoxoa mo nm. 10 m. 1 ct. 309 HK PO
u Hajnor B Poccum Bo3HUKaeT, MajibHEWIIas mpaBoBas KBaIUUKaAIUS JOJDKHA
ocymecTBISThCS yxe Ha ocHoBaHuu CON/H P®-bpazunus. asiMu cioBamu,
JUISL  pa3pelieHusi HACTOSIIEro CIopa HEJOCTATOYHO YCTAaHOBUTH JIUIIb
dbopManbHO COOTBETCTBHUE BBITLJIATHI BHYTPEHHEMY HaJIOTOBOMY
3aKO0HO/IAaTeILCTBY. HeobOxomumMo ompenenuTs, AOMYyCKaeT JH NPUMEHUMOE

MEXIYHApOJHOE COTJIAIIEHNE HAIOT000I0KEHHE TAKOTo poaa noxona B PO.



47

NMeHHO TMOSTOMY B paMKax pacCMaTpuBaeMoro jeia MoJJiexar
nocienoBaTenbHoMy aHanu3y crenuanbHbie cratbi COUJH P®-bpaszunus,
KOTOPBIE TEOPETUYECKH MOTJIH OBl OBITh IPUMEHEHBI K CIIOPHOU BhIIIATE. [10
pe3yJbTaTaM aHaldu3a JaHHBIX CTaTed JOXOJ HE MOJJICKHUT HAJIOTO00JI0KEHUIO
no CONJIH P®-bpa3unus 1no cieayronmM OCHOBAHUSIM.

2.4. loxon SEB He moamanaer moja aeiictBue cr. 12 COUJH P®P-
bpasuaus

Cr. 12 COUJH P®-bpazwius He IEUCTBYET B OTHOILIECHHWM IpaBa
HCTIOJB30BaHus U300pakeHus (hyTOO0JIMCTa HA OCHOBAHUU CIIEIYIOIIETO.

Cornacno 1. 3 cr. 12 COUH P®-bpazunus u n. 8 KoMmmeHTapueB K CT.
12 MopaenbHOM KOHBeHIIMM OpraHu3anuv YdKOHOMUYECKOTO COTPYAHUYECTBA U
pa3BUTUSI B OTHONIIECHWU HAJIOTOB Ha noxonabl U kamutan 2017 r. (manee —
Mopnenbhas kouBeHuss OOCP), K posiiITH OTHOCATCS T0XO/IbI OT Mepelayuu IIpaBa
MOJb30BaHUsI OOBEKTAMU HMHTEUICKTYalbHOM COOCTBEHHOCTH, a WMEHHO
«aBTOPCKUM IPAaBOM Ha MPOU3BEAECHUS JIUTEPATYpPhl, UCKYCCTBA WM HAyKH
(BKJFOUAss KMHO(DHIIbMBI, (PUIIBMBI WM TJIEHKH JUIsSl TEJIe- WA PaluOBEIaHus),
J00BIM MAaTEHTOM, TOBAPHBIM 3HAKOM, AU3alHOM WU MOJIEIbI0, IUIAaHOM,
CEeKpEeTHOM (opMyJI0il WM MPOIECCOM, WM 3a HCMOJb30BAaHHE WM 3a
MPEOCTaBJICHUE TpaBa MOJb30BAHUS MPOMBIIUICHHBIM, KOMMEPUYECKUM WU
HAy4YHbBIM  OOOpyJOBaHWEM, WIM 32  HWHOOPMAIMIO,  KaCaIOIIYIOCS
MIPOMBIIIEHHOTO, KOMMEPYECKOI0 MJIM HAYYHOI'O ONbITa». JlaHHBIN MepeyeHb
SIBJISIETCS 3aKPBITHIM U B HETO HE BXOJAUT U300paKeHUE JIUIIA.

Kak ObuTO OTMEUEHO B BBINMICYKA3aHHBIX IMYHKTaX MPaBOBOW MO3UIINU,
n300pakeHue He SBIACTCS OOBEKTOM MHTEIUICKTyaIbHOM COOCTBEHHOCTH.
CrnenoBatesibHO, CIOPHBIM JOXOJ HE SIBJSIETCS POSUITU W HE MOJIAAaeT MOJ
nevicteue ct. 12 COUJH P®-bpazunus.

2.5. loxon SEB He moamamaer moxa aeictBue c¢r. 17 COUIAH P®D-

bpasuiaus
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Ha noxon ne pacnpoctpansiercs aevicteue ct. 17 COUIH PD-bpazunus,
YTO 0OOCHOBAHO CJICTYIOIINM.

B mnepByro odepenp, Kak OBIJIO OTMEUEHO BBIMIE, (HAKTHICCKUM
moJTyJaTesieM Ioxoja sBisieTcss He caM (pyroommct Jlynma benenertu, a SEB, B
TO BpeMs Kak JJis npumenenus ct. 17 COUIH P®-bpa3unus muiiom, UMEIOIUM
(dakTHUECKOe MPaBO Ha MOJTyYEHUE JOX0/a, JOJIKEH SBISATHCA CaM CIIOPTCMEH.

Kpome Toro, 1oxoa q0JKeH ObITh MOJIYYEH 3TUM CIIOPTCMEHOM, TO €CTh
JIMLIOM, SIBJISIFOILIMMCS pe3uJIeHTOM oAHoro JloroBapusatoierocs I'ocygapcTsa,
OT €ro JINYHOW JEATEIIBHOCTH Ha TEPPUTOPHUM APYroro JloroBapusaronierocs
I'ocynapctBa cornacHo 1. 1 ct. 17 COUAH P®-bpaszunusa. B qanHoMm ciay4dae noj
JUYHON JEATEeNbHOCTBIO TMOJpa3yMeBaeTCsl JeATeNbHOCTh (yTOONHMCTa TIO
y4acTuio B (yTOOJBHBIX MaTyax, OCYIIECTBJIsIEMasl UM B JIMYHOM KadecTBe. B
sToil cBs3u B m. 4 KommenrapueB k cT. 17 MogenbHoit koHBeHIIuH ODCP
Pa3bICHSAETCS, UTO €CJIU AJIEMEHT UCIIOTHEHUS, TO €CTh caMma NMpodecCuoHAIbHAs
CIIOPTUBHAS JEATEIBbHOCTD SIBIIIETCS HE3HAYUTEIBbHON YacThlO TOTO, YTO JIUIIO
JieJaeT B MTHOCTPAHHOM T'OCYJIapCTBE, TO 10XO0 HE MOANAAaeT Mo ASHCTBHE CT.
17. B pamkax paccmarpuBaemoro jaeina SEB mepenan OOuiectBy mnpaBo
UCIIOJIb30BaHUsl M300pakeHus (yTOOIMCTa B LENSAX €ro pa3MeIlIeHUs Ha
npoaykiuu s panatoB (pyrOonku, mnoctepsl). CBeneHUs O JUYHOU
npodeccuoHanbHON NeATeTbHOCTH (PyTOONHNCTa, €r0 Y4acTUU B KOHKPETHBIX
CIIOPTUBHBIX MepompuaTHsix B Poccur B KOHTEKCTE JTOM Mepeaadu
OTCYTCTBYIOT. TO €CTh OTCYTCTBYET 3JIEMEHT UCIIOJIHEHHUS, a 3HAaYuT 0. 1 cT. 17
COUIH P®-bpa3uivst HEOPUMEHUM K CIIOPHOMY JTOXOJTY.

Ananornyso ¢ . 2 ct. 17 COUJH P®-bpaszunus, corinacHO KOTOPOMY
J0OXOJ OT JIMYHOW JIEeSITEIBHOCTH CIHOPTCMEHA, SIBJISIIOIIETOCS PE3UICHTOM
onHoro JloroBapuBaroiierocsi rocyaapcTBa, MOJJICKHT HAJIOTOOOJIOKEHUIO B
apyroMm JloroBapuBaromieMcss TOCYJapCTBE, TJA€ OCYIIECTBISETCS  €ro
NEeSTETLHOCTD, TaXKE €CIIM caM J0X0]1 ObUT HAYKMCIIEH HE CaMOMY CIIOPTCMEHY, a

TPCTbCMY JIMILY. Ho xakx Obu10 YIOOMSHYTO BbIOIC, TMPHUMCHHUTCIIBHO K
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00CTOSTENHCTBAM JIefia OTCYTCTBYIOT CBEICHHUS O rpue3ze ¢pyroonucta B Poccuro
U OCYIIECTBIEHUM UM TaM CBOed MNpodecCHOHANbHON IESITebHOCTH.
CrnenoBaTenbHO, Jake HECMOTPS Ha nepeuucienue noxoaa SEB 3To uckimtoyaer
nencTBue B oTHoueHuu Hero 1. 2 c¢1. 17 COUIH P®-bpazunus.

Takum 00pa3omM, B JaHHOM CJy4yae CHOPHBIM T0XOJ HE MOAMAaNaeT MOJ
neuctue ct. 17 COUJH PD-bpazunus.

2.6. Joxoa SEB noanaaaer noa aeiicreue ¢t. 7 COUAH P®-bpa3niaus
1 He MOJICKUT HAJIOT000J10/KEHHU IO

C y4€TOM BBILIEU3II0KEHHOT0, CIOPHBII A0X0J HE 00Jaraercs HaJloroM
cornacHo ct. 7 COMIH P®-bpa3unus 1o cieayromnmmM OCHOBaHUSIM.

[To cmbicy 1. 5 ct. 7 COU/JH P®-bpaszunus u n. 74 KomMeHTapues K CT.
7 MopensHo# koHBeHITUM ODCP, eciu 10X0J HE MOJMNaaaeT MO/ CIICIHaIbHbIC
CTaThbU COTJIAIICHUs] 00 M30EKaHUM JIBOWHOTO HAJIOrOOOJIOXKEHUs, BKIIIOYAs B
TtoM umcne cr. 12 wmw 17 COUAH P®-bpazuwins NpUMEHUTENBHO K
paccMaTpuBaeMoMy Jiely, TO B CyOCHIUapHOM MOPSAIKE NMpUMEHSIETCs CT. 7,
sBIsttoIasics oomeit. CinegoBaTenbHo, K qoxoay npumenuma ct. 7 COUJIH P®-
bpaszunusi.

OpnHako MOCKOJBKY OTCYTCTBYIOT IPU3HAKK Hann4uK y SEB nmocTosiHHOTrO
MpEeACTaBUTENbCTBA Ha Teppuropun P®D, TO J0X0A HE NOMJIEKHUT
Hanoroo6oxenuto B Poccun B coorBeTcTBUU ¢ 1. 1 cT. 7 CornaiieHus.

Takum oOpa3oM, B OTHOIIICHUH CITIOPHOTO oxoAa Aeictryer ct. 7 COUIH
P®-bpasunus, B ¢BsA3U ¢ yeM Haior Ha tepputopun PO He Bo3Hukaer. 13 3toro
cienyert, uro y O01iecTBa Kak HaJIOTOBOTO areHTa OTCYTCTBYET OO0S3aHHOCTh 110
yIEPKAHUIO HaAJora ¢ JaHHOIO JO0XO0Ja U MEPEUYUCICHHUIO €ro B OOKET. DTO
NOJTBEPKIAET HE3AKOHHOCTh U HEOOOCHOBAHHOCTD pelieHust IHcnekuuu B 3Toi
YacCTH.

ITo mynkry 2 Pemienust Uucnekumnu

3a 2023-2024 rr. OOmecTBO, HAJIOTOBBIA pe3uaeHT Poccuiickoit

Oenepanuu (nanee — «P®dy») (3aka3zuuk), OCYHIECTBUIO B aJIpec KOMIIAHUU
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Cloudreserve, HamoroBoro pesujneHta WHAUM B NpoBepseMbld  MEPHOJ
(UcnonauTens), BeIIaThl Ha oOmyo cymmy 10 760 000 py6. BO HUCIOMHEHHE
CBOUX 00s13aTeNbCTB MO 3akitoueHHoMYy Pamounomy goroBopy ot 15.06.2023
NeCR-2023/04 o monmucke Ha  oOJauyHble  CEPBHUCHl  YIPABIICHUS
’KUBOTHOBOJICTBOM JIJIsI IIEHTpA criaceHusi MenBene B UyKoTCKOM aBTOHOMHOM
okpyre (znanee — «PaMOYHBIA TOTOBOD»).

CornacHo  monoxenusiMm  Pamounoro  jgoroBopa,  Cloudreserve
PeNoCTaBIsIo0 yaaieHHo vepe3 MurepHer OOmIECTBY JOCTYN K 00JIayHOM
CHUCTEME YIMPaBICHUS JKABOTHOBOJCTBOM ITyTE€M HCIOJb30BaHUA BeO-
uHTepdeiica, a NPenoCTaBICHUE COOTBETCTBYIOIIUX MOJYJIEH M CEpBHUCOB
OCYILIECTBIISUIOCh HCKJIIOUUTENbHO B (opme mnoamucku (subscription-based
Software-as-a-service (manee — «SaaSy)). Taxke B o6s3anHOCcTH Cloudreserve
BXOJIUJIO OOECIeYEHUE TEXHUYECKOW TOJJEPKKH U OOHOBJICHMS 3aKYyMaeMbIX
MOAYJIE/CEpBUCOB, OCYILIECTBIEHUE XOCTUHTa JaHHbIX OO0IIecTBa Ha cepBepax
Cloudreserve, pacnionoxennbix B uauu u [lakucrane.

Kak yka3ano B 11. 2 Pemmrennss Hanorosoro oprasa, BeinaTa, COBEpIICHHAS
O6mectBom B anpec Cloudreserve 3a moamucky Ha OOJayHbIE CEPBUCHI B
COOTBETCTBUHM ¢ PaMOYHBIM JOTOBOpPOM, MPEACTABISAECT COOOM JHIICH3UOHHOE
Bo3HarpaxjeHue Cloudreserve, B cBsi3u ¢ yeM HasoroBslii opran 1OHa4MCINI
OO011ecTBy, SBIAIONIEMYCS UCTOYHHUKOM BBITUIATHI CIIOPHOTO J0X0J1a, HAJIOT C
JIOXOJIOB, TMOJYYEHHBIX MHOCTPAHHOW OPraHU3alred OT UCTOYHHUKOB B PD u
MOJISKAIIUX HAJIOT000J0KEHUI0 Y UCTOYHUKA BhIIaThl B PD 1o Hamoropoi
crtaBke B pasmepe 10% na ocHoBanumu mm. 4 1. 1 ct. 309 HK P® u ct. 12
Cornamenus mexnay IlpaBurensctBom P® u IlpaButensctBom PecryOnuku
Uamna or 25.03.1997 «OO0 wus0exaHuW JIBOWMHOIO HAJIOTOOOJIOKEHUS B
OTHOLIEHHMH HAIOrOB Ha moxoaeh» (nanee — « COMJIH PD-Uugus»)**.

Onnako kBamdukaius noiaydeHHoro Cloudreserve moxoma Kak

24 C3 P®. 1998. Ne27. Cr. 3101.
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JUIIEH3UOHHOE BO3HArpakJA€HUE HE COOTBETCTBYET CYIIECTBY U MPEAMETY
PamouHoro moroBopa, BO HCIIOJHEHHE CBOUX O0053aTEIbCTB IO KOTOPOMY
OO01IeCTBO OCYIIECTBUIIO COOTBETCTBYIOIINE BBIIUIATHI. B pesynbrare pemieHue
HanoroBoro oprana o  HeoOxogumocTd  JoHayuciauth  OOIIecTBY
COOTBETCTBYIOIIIME CYMMBI HaJlora C JI0XOJIOB, ITOJYYEHHBIX HHOCTPAHHOM
opranmzamueir Cloudreserve oT nctounnkoB B P®D, sBiseTcss HE3aKOHHBIM U
HEOOOCHOBaHHBIM. JIaHHBIM BBIBOJI OCHOBAaH Ha TOM, YTO JKOHOMHUYECKOE
cogepkanne PaMoO4yHOro J0TrOBOpa COOTBETCTBYET JOTOBOPY BO3ME3HOIO
OKa3aHUs YyCIYT, B CBSI3M C YE€M BBIIJIaThl, coBepiieHHble OOIIECTBOM, HE
SIBJISIFOTCSI JIMIIEH3MOHHBIM BO3HArPaKICHUEM.

1.IlpaBoBass kBaMM(pUKANUA OTHOIUEHMH, BBITEKAWIIUX W3
Pamounoro nrorosopa

Cornacuo n. 3 cr. 3 HK P®, Hamorn OODKHBI UMETh YKOHOMHUYECKOE
OCHOBAHHUE U HE MOTYT OBbITh TPOU3BOJBLHBIMU, B CBSI3U C YEM HAJIOTO00JI0KEHHE
JIOJDKHO OCYIIECTBIIATh HCXOAS W3 HaJJIeXKalleld MpaBOBOM KBadu(HUKAIINH
COBEPIIECHHBIX HAJOrOIUIATENIBIIIMKOM ONEepanuii U MX ydeTa MOCJICAHUM B
COOTBETCTBHMM C UX JCHCTBUTEIBbHBIM JKOHOMHYECKHM CMbICIOM (1. 7
[Tocranosnenne Ilnenyma BAC P® ot 12.10.2006 Ne 53 «O06 omeHke
apOUTPXKHBIMU CyAaMU OOOCHOBAHHOCTH TOJIYYEHHUSI HaJOTOIIATEIbITUKOM
HaJIOTOBOM BBITOJIBI»).

CoOTBETCTBEHHO, JJIs OINpe/ICISHNS HAIOTOBBIX 00s3aTenbcTB OOIIeCTBRa,
BBITEKAIOIIUX U3 3aKJIFOYEHHOTO PaMOYHOTO 10roBopa, HE0OOXOAMMO YCTAHOBUTH
HaJJISKAIYI0 IPaBOBYIO KBamM(pukainio Pamouynoro qoropopa, BO UCTIOJTHEHUE
CBOHUX 00s13aTeNIbCTB M0 KOoTopomy OOIIECTBO OCYIECTBUIIO BBIIJIATHI B aipec
uHocTpanHo# opranuzauuu Cloudreserve.

Opnako mpu3HaHue OOIEH CyMMBI BBIIJIAT B Ka4e€CTBE JIMIICH3MOHHOTO
Bo3HarpaxaeHus Cloudreserve, 4to o3HauaeT kKBanudukanuo PamodHOoro
JIOTOBOpPA B KAYECTBE JIMIIEH3MOHHOTO JIOTOBOPA, HE COOTBETCTBYET MOJIMHHOMY

9KOHOMHYCCKOMY COJACPIKAHNIO COBCPIICHHBIX 10 HCMY onepaunﬁ.
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Tak, cormacno ct. 1235 I'K PO, nuuieH3uOHHBIN TOTOBOP MPEAIIOIAracT,
YTO JIMIIEH3UAp, SBISIOMIMICS 00JagaTeieM HCKIIOUUTENFHOTO IpaBa Ha
pPEe3yNbTaT WHTEIUICKTYAIBHOU JEATEIHHOCTH, MPEIOCTABISET WM OO0SI3yeTCs
MPENOCTaBUTh JIMIIEH3UATy IIPaBO MCIOJIb30BAHUSI TaKOro pe3yJibTara B
IPEeIyCMOTPEHHBIX IOTOBOPOM Ipeeiax.

A ct. 779 TK P® perynupyet 10roBOp BO3ME3IHOTO OKa3aHUSl YCIIyT, O
KOTOPOMY HCIOJHUTENb O0S3yeTcsl MO 3aJaHuI0 3aKa3uMka OKa3aTh YCIyrd
(coBepIIUTh OMNpECICHHbIE JCUCTBUS WM OCYHIECTBUTH ONPEICICHHYIO
JEeSATENBHOCTD), @ 3aKa3YMK 00SI3yeTCs OILUIATUTh 3TH YCIYTH.

N3 aHanv3a MojoKeHUil rpakIaHCKOrO0 3aKOHOJATENbCTBA CIEIYET, YTO
MIPABOOTHOIIICHUSI CTOPOH, BhITEKatole u3 PamodHoro 1oroBopa, He sSIBJISIFOTCS
B ITOJIHOM MEpE JINIIEH3MOHHBIMU OTHOLIEHUsIMU. B ocHOBe PamMo4HOr0 ToroBopa
JeXaT OTHOIICHUS Mexay oOnaudaeiM  1poBaiigepom (Cloudreserve) wu
noib3oBatesiem (OO0111ecTBO), MOCTPOSHHBIE 110 MOIEH subscription-based SaaS
(B popMe moamucku Ha OOJIAYHBIE CEPBUCHI), YTO CHEIHAIMCTHI HAYYHOTO
cooOlllecTBa MPU3HAIOT MO CBOEH MPaBOBOW MPUPOAE B KA4YECTBE JOrOBOpaA
OKa3aHUs O0JIAYHBIX yCIIyT>,

1.1.0THomienuss Mexay Cloudreserve m O0mecTBOM OTJIMYHBI OT
JINIEH3MOHHBIX OTHOIIEHU I

HecMmoTpst Ha TO, uTO TpOorpaMmHoe obecrieueHne, ykazanuoe B Pamounom
norosope, (mporpamma st 9BM) (manee — «I1O») mpusHaeTcst pe3ynbTaTom
UHTEJUIEKTYanbHOl nesrenbHocTH (cT. 1225 'K P®), oTHOmIEHUS MEXIy
Cloudreserve u OO11ecTBOM HE COOTBETCTBYIOT JIMIIEH3MOHHBIM OTHOIICHUSIM,

YTO TIOATBEPKAACTCA CICAYIOIMMMHU (PAKTUYECKUMH  OOCTOSITEIHLCTBAMH,

% O kBanm(UKAIMM TOTOBOPA Ha MPENOCTABJICHHWE YAAJIECHHOTO JOCTYNA K HPOTPaAMMHOMY OBECTICIEHHUIO
BBICKA3bIBaJICh, B YAaCTHOCTU: KaHJ. IOpWA. Hayk, AoueHT (akymprera mpaa HUY BIIID A.M. CapenbeB
(ITpaBoBBIE acmeKTHI pPa3pabOTKH W KOMMEpLHAIN3AH IporpaMMHoro obecreuenus. M.: Craryr. 2024. C.
620.); xaHa. OpUI. HAyK, IONEHT MOCKOBCKOro (ruHaHCOBO-topuandeckoro yHuBepcutetra M®PIOA E.E.
BecenkoBa (IlpaBoBoe perymupoBaHHE MPOTPaMMHOTO OOECIeYeHHs KaK YCIYTH OOJIAYHBIX CEpBHCOB //
Universum: 3koHOMuKa u topucnpyneHims. 2021. Ne9 (84).); kana. ropui. HayK, IOUCHT KadeIpbl
nHTesekryanbuelx mpaB MI'FOA E.B. Tione6acaposa (KBanudukaums moroBopoB 0 IpenocTaBICHUU
MIPOrPaMMHOTO 00ECIICUeHHS B IIeIIsIX Hasoroobnoxenus // @unancosoe npaso. 2026. Ne 1.) u ap.
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KOTOpBIE Janee OyayT pacCMOTPEHbI MOAPOOHO:

o JIMIIEeH3UOHHBIN OTOBOP CBSA3aH C Iepenayeit mpaBoobiageTeneM
apyromy nuily sk3emiuisipa 110, Ho Cloudreserve He mepenaBan OOIECTBY
sxseMiuisip [1O; OOwmecTBo mosiydyaer Jullb yAaleHHbIA, depe3 MHTepHer,
JOCTYI K 00J1auyHBIM cepBepaM gaHHoro [10;

o O6mectBo He ocymiecTBisieT ucnoiabzoBanue [10 Cloudreserve mo
cmeicity cr. 1270 'K P®, a nosnydaer auib pe3ysbTarbl HUcnoiab3oBanus [10
camuM mpaBooOnaaareneM — Cloudreserve;

o Omarta mo PamounoMy 10roBopy OCyIIECTBIsIeTCA 32 (aKTUUECKH
MOTPeOIEHHBIE BBIYUCIUTEIbHBIE MOLITHOCTH, a HE 3a caM (PakT NpeIoCTaBICHUS
IpaBa UCIOJIb30BaHUs pe3ybTaTa HHTEIEKTYadIbHON COOCTBEHHOCTH.

1.1.1.Coraacuo Pamounomy goromsopy, mepenada sk3emiisipa I1O
OO01ecTBy He MPOMCXOAUT

[IpuoOperenne mnpaBa Ha wucnodb3oBanuss [10 1o JHUIIEH3MOHHOMY
JIOTOBOPY, SIBJISIIOIIEMYCS OTACIBHBIM BHUIOM JIOTOBOPOB, B OTHOIICHUU
kotoporo B 'K P® nipenycmoTpeHo ocoboe mpaBoBoe peryiaupoBanue (ct. 1235-
1239 T'K P®), npennonaraetr nepegauy 1O unm ero sx3emIuisipa JIULEH3UATY,
KOTOPBIM TMOJIy4aeT MPaBO CaMOCTOSITENIBHO HCIIOJIb30BAaTh COOTBETCTBYIOIINI
pe3yNbTaT UHTEIUIEKTyalIbHOU AesiTenbHocTH (11. 1 cT. 1235 'K PO).

To ecTh naHHast KOHCTPYKIMA Npeanoaaraet nepexo sx3emiuisipa [1O nox
KOHTPOJIb JIMIIEH3uaTa, 4To mnoxarBepxkaaercs cr. 1280 I'K P®: nwuno,
MIPAaBOMEPHO BIIAJICIONICE DK3EMIUIIPOM TMporpammbl uisi OBM, BmpaBe 6e3
paspelieHus  mpaBooOsiajarenss W 0e3  BBIILUIATHL  JOTIOJIHUTEIHHOTO
BO3HArpakKJCHUsI, HallpuMep, BHOCUTh B mporpammy uisi 9BM ucnpasienue
SBHBIX OINMUOOK, €CJIIM 9TO OCYIISCTBIISICTCS HUCKIIOUMUTEIHLHO B IENIAX €€
(GYHKIIMOHUPOBAHUS Ha TEXHUUECKUX CPEICTBAX IMOJIH30BATEIS.

[Ipu »TOM 3aKitOUEHUE JUIEH3MOHHOTO JOroBopa TpeOyeT yka3zaHue
KOHKPETHOTO croco0a HCHOJIb30BaHUs  pe3yjbTaTa HMHTEIUIEKTYalbHOM

ACATCIIBHOCTH, YTO ABJISCTCA CYIICCTBCHHBIM YCIIOBUCM AAHHOI'O AOIrOBOpa (HH.
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2m. 6 ct. 1235 TK PD).

[lepeuriciieHHbIE aCMEKThl CBUACTEILCTBYIOT O TOM, YTO JIMIICH3MOHHBIN
JOTOBOP IpeArnoaraeT nouydenue sx3eMiisipa [10 Bo BnajeHne noab30BaTens,
B CBSI3U C YE€M JIaHHAs JIOTOBOPHAs KOHCTPYKIIHMS HalpaBJICHa Ha OTpaHUYCHUE
cBoOOnbI ucnosib3oBaHust [IO monb3oBaTeieM W Ha 3alllUTy HWHTEPECOB
MpaBooOaaressi MyTeM CTPOrod periiaMeHTallud BO3MOXHBIX JCHCTBUIM
M0JIb30BATEINsI, YTO OOBACHSIET HEOOXOAMMOCTh CYIIECTBOBAaHUS aBTOPCKOTO
npasa.

OpmHako B paccMaTpUBaeMOM cCiydae, corjacHo PamodHoMy morosopy,
nepenaun  sk3emiusipa [1O  O6mectBy He mnpoucxoaut. Hampotus, B
MOJIOKEHUSAX JAaHHOTO JO0TOoBOpa 4eTko npexycmoTrpeHo, uto [1O Cloudreserve
He TmepenaeTcs U He mpojaetcss OOmiecTBy, GU3UMYECKH HE TOCTaBIISCTCS Ha
teppuroputo P®, O6miecTBo monydaer goctyn K manHoMmy I1O yepe3 BeO-
opayzep o Mutepuety. To ecth [10 coxpansiercs mog kontposieMm Cloudreserve,
Ha CEpBEPE KOTOPOTO0 OHO YCTAHOBJICHO.

®aktryeckn OOLIECTBO MOMYUUIIO HE MPaBO UCHob30BaTh [10 umm ero
DK3EMIUISIP, a JIMIIb BO3MOXKHOCTh WCIOJB30BaHHUS  (PYHKITMOHATBHBIX
BO3MOXHOCTeH nanHoro 10, uyTo ocymiecTBIsI0oCH 0€3 ero 3arpy3ku B MaMsTh
OBM O6miectsa. [Ipu 3ToM Takoe uzBieueHre OOIIECTBOM MOJIE3HBIX CBOWCTB
I[IO Cloudreserve BO3MOXHO TOJBKO OIOCPEIOBAHHO, 4Yepe3 JEeUCTBUS
nmpoBaiiepa oomaunbix yeiayr — Cloudreserve, B 0053aHHOCTA KOTOPOTO BXOJUT
obecnieueHue Takoro B3aummopeiicTBus OOmiectBa ¢ [IO B ycTaHOBJIEHHBIX
JIOTOBOPOM TIpeiesiax.

JlaHHBIE OOCTOSITEIIBCTBA COOTBETCTBYIOT BRIOPAHHOW CTOPOHAMHU MOJCIH
UX OTHOIICHUH — npenocTaBiacHue O6mecTBy noctymna K [10 UCKIIOYUTEIHHO B
dopme moammcku  (subscription-based SaaS), korma HCHOJIB30BaHHE
noJsib3oBatesieM [1O 1o Ha3HAYeHUIO TEXHUYECKH HEBO3MOKHO 0€3 MOCTOSHHOTO
y4acTusi 00JaYHOTO MPOBAKEpa W MPEJOCTABICHHS] UM OOJAYHBIX YCIyT. JTO

TaK)Xe OTMEUYaeTcs B onpenesieHnu SaaS, naHHbIM B 1. 143 [lelictBus 1 Ilinana
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nercTBuil o 00prOE C pa3MbIBAHMEM HAJIOTOBOM 0a3bl U BHIBOJIOM MPUOBLIN U3-
0T HaJOTOOOJIOKEHHUS, COTJIACHO KOTOPOMY IOJb30BaTEIh HE OCYIIECTBIISIET
ynpapieHue 0a30Boi 001ayHON MHGPACTPYKTYPOU, a TaKKe HE KOHTPOJIUPYET
ee’.

Takum o0pa3om, B pamkax Pamounoro mporoBopa OOmecTBy He
nepenaBaics Bo BiageHue dk3eMiuiip I10 Cloudreserve, Tak kak OOmecTBy
npenoctaisicss goctyn K ¢yHkuusam 10 uckmountensHo yepe3 UHTepHET.
Becw dpynknmonan I1O maxoawics B o0nake, To ectb Ha cepBepe Cloudreserve B
cetu MHTEpHET, YTO UCKIIIOYaeT HEOOXOIMMOCTh B mepenaun sx3emiuisipa [10
O6mectBy (mmu ycranoBku IO Ha €ro COOCTBEHHBIX YCTpOMcTBax’’) Impu
HCIIOJIb3yEMOW TEXHOJIOTHH Saas.

OtcyTrcTBHE HEOOXOAMMOCTHM ycTaHaBiauBaTh Jk3eMiuisip [0  Ha
YCTPOMCTBO TMOJb30BAaTENsl B CiIydae Mojeiau SaaS ObUI0 OTMEUYEHO B
[ToctranoBnennun AC VYpansckoro okpyra ot 24.10.2014 Ne ®09-7310/14 mo
nemy Ne A71-14257/2013 (neno MuHUCTEpCTBA 3paBOOXPAHECHHS Y AMYPTCKOM
PecnyOnuku), cormacHo kotopomy «SaaS (Software As A Service) —
MporpaMMHOe OOecreYeHre Kak yciyra npearnoaraeT pa3BepTbIBAHUE OJJHOTO
WM HECKOJIbKMX JK3EMIUISIPOB MPOTPaMMHOT0 00ECIEUeHHs] Ha LIEHTPAJIbHOM
y31e U oOecleyeHue JOCTylna K HEeMYy KOHEYHBbIM IOJb30BaTeNsiM 0e3
HeoOxonumoctu ycranoBku CIIO Ha pabounx mecTaxy.

1.1.2.00mecTBO He ocymecTBaseT ucnoab3osanue IO Cloudreserve
no cmbicay cr. 1270 I'K P®, a moay4yaer Jumb pe3yabTaTbl TaKOIo0
ucnoab3oBanusa camum Cloudreserve

XapaktepHbiM 17151 ucnosnb3dyemonr Cloudreserve u O01ecTtBoM Mopenu

SaaS sBnsercs To, yTo HU opuruHaia [1O, HU €ro sK3eMIUIIP HE NEpPEeacTCs

26 OECD (2015), Addressing the Tax Challenges of the Digital Economy, Action 1 — 2015 Final Report,
OECD/G20 Base Erosion and Profit Shifting Project, OECD Publishing, Paris.). URL:
https://www.oecd.org/content/dam/oecd/en/publications/reports/2015/10/addressing-the-tax-challenges-of-the-
digital-economy-action-1-2015-final-report glg58cdd/9789264241046-en.pdf

Y Tronsbacapos D.A., Ttonbbacaposa E.B. Keanm@ukanus J0roBOpoB O NPENOCTABIEHUH MPOTPAMMHOTO
obecrieueHus B LeJisiX Hajorooonoxenus // @unancosoe mnpaso. 2026. Ne 1. C. 12 - 15.
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TI0JIb30BATENIO, KOTOPHIM HE BOCHPOM3BOJUT M HE pPaclpocTpaHser ero>*. B
pesynbTate npaBoobnanarens (Cloudreserve) mpojgoikaeT B MOJHOM 00beMe
KOHTPOJIUPOBATh U yrpaBiATh [1O u aumis OTKpbIBAET 10CTYH K 3Kk3eMIusipy [1O
nmosib3oBaTeio. COOTBETCTBEHHO, MOJb30BaTeab (OOIIECTBO) HE CUYUTACTCS
OCYIIECTBIISIONIUM UCIIOJIb30BaHUE pe3ynbTaTa WUHTEJIEKTYalIbHON
IEATENLHOCTH B paMKax cT. 1270 TK PO,

BwmecTto atoro ¢aktuueckoe ucrnosbzoBanue [1O ocyiiecTBisseT UMEHHO
obnaunblii mipoBaitnep, Cloudreserve, 9yTo moATBepKIAaeTCS TeM (PaKkToMm, 4To,
Kak yka3zaHo B Pamounom pnoroBope, 110 ¢usnueckn He mocrtaBisercd Ha
TeppuTopuro PD, B To Bpemst kak OOIIECTBO HAXOAUTCS UMEHHO B PO.

bonee Toro, wucnonb3oBaHWe BeO-Opay3epa TpeAcCTaBisieT CcoOoM
HEOTHEMIJIEMYIO YaCTh TEXHOJOTMYECKOIO MPOLECCA, UMEIOIIETO €MHCTBEHHON
EJIbI0 PABOMEPHYIO PealIU3alliIo MOTYyYeHHOTO Joctyna K ¢pyHkuuonany 110,
YTO HE SBJSETCS KaKk TakoBO€ HM HcHojib3oBaHueMm camoro IIO, Hu
BOCIIPOM3BEAEHUEM €T0 IK3EMILISPA UITU YACTH.

Takum obOpazom, OOI1IECTBO, UMES JIUIb YAAUICHHBIN TOCTYI K MOAYJISIM
00JJTaYHOM CHUCTEMBI U HE UCHOJIb3Yysl KaKUM-THO0 mpenycMoTpeHHbIM B 'K PO
criocobom wucnonws3oBanug [10, naumpe u3BIekaeT mnose3Hble cBoiicTBa 110
Cloudreserve  myrem  MOJy4yeHUs  pe3ynbTaToB  ucnojb3oBanus 11O
HenocpenctBeHHO Cloudreserve u  ¢dakTHUUecKu UMb MOTPEOsSET YCIyry,
MPENOCTABISIEMYIO €MY JIUIIOM, KOTOPOE€ AEHCTBUTEIIBHO €r0 HMCIOJIb3YET, TO
ectb Cloudreserve, BEICTyIArOMIUM 001a4HBIM IpoBaiigepom>’.

JlauHblii  QakT TPOTUBOPEUYHUT JIMIIEH3SMOHHOMY JIOTOBOPY, KOTOPBIU

TpeOyeT B KaueCTBE CYIIECTBEHHOT'O YCIOBHSI YKa3aHUE Ha KOHKPETHBIN c110cO0

28 Parosuna B.B. IIpaBoo6nagarens mporpaMmel it DBM 1 061auHblii IpoBakizep: 0cOGEHHOCTH COTNAIeHHI
B chepe obmaunbrx TexHonorui // IC. ABTopckoe mpaBo u cMexHble npasa. 2019. Ne 6. C. 53 - 62.

2 Becenkona E.E., 3103un A.B. IIpaBoBoe peryJMpoBaHHe NPOrPaMMHOTO 0OECIIEUeH s KaK YCIyTH OOJIa9HBIX
cepBucoB // Universum: skoHOMHKa W ropuctipyaeHius. 2021. Ne9 (84); CasenveB A.U. [IpaBoBbie aCHEKTHI
pa3paboTKH U KOMMEPIIUATU3AIUHN TPOorpaMMHOTO obecrieueHus. Mocksa: CtaryT, 2024. C. 620.; Paro3una B.B.
[IpaBooGanaTens nporpamMmsl st IBM u 00mauHbINi poBaiaep: 0COOEHHOCTH COTTAIICHNH B chepe 00IauHbIX
TEXHOJIOTHH.

30 Capensen A.W. IlpaBoBas mpupona obIauHbIX cepBucoB: CBoOOAA HOroBOpPa, aBTOPCKOE MPABO M BHICOKUE
TexHosoruu. BectHuk rpaxnanckoro npasa. 2015. T. 5. Ne 5.
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WCTIOJL30BaHUs PE3yJIbTaTa UHTEIUICKTYAIbHOU JIEATEIbHOCTH U MPE/IoiaracT
CaMOCTOSITEJIbHOE HCIIOJIb30BaHUE pe3ynbTara WHTEJUIEKTYalIbHON
JEATEIbHOCTH JIMIIEH3MAaTOM B YCTAaHOBJICHHBIX pejiesiax. B mpoTuBHOM ciiyyae,
€CJIM CUUTATh MOJYyYEHHUE YAAICHHOTO JOCTyIMa crnocoOoM ucmnoiibzoBanus [10
no cMmeicay cr. 1270 I'K P®, To a1 mocemeHusi U UCIOJIb30BaHUSI B CETH
NuTepHer BeO-caliTOB HeoOXoaummo OyAeT 3aKiIO4YeHHE JIMIICH3MOHHOTO
JIOTOBOPA, TOCKOJIbKY BEO-CaliT COACPKUT KOMIIBIOTEPHYIO MPOrpaMMy,
yJIaJIeHHBIN TOCTYII K KOTOPOM OCYIIIECTBIIAETCS Yepe3 Opay3ep, 4TO aHAIIOTMYHO
Mozaenu SaaS>!.

1.1.3.0n1ata mo PaMo4HOMY [10rOBOpPY OCYIIECTBJISCTCH HCXOAS W3
(pakTHYecku MOTPedIeHHBIX BBIYMCJINTEILHBIX MOIIHOCTEH, a He 32 caM
(¢akT npenocrapjieHus npasa ucnosb3oBanus 1O

CornacHo mnosnoxkeHusiM PamouyHOro moroBopa, IUlaTa 3a MOAIUCKY
pPacCUUTHIBACTCS €KEMECSYHO B 3aBUCUMOCTH OT KOJMYECTBA AKTHUBHBIX
MoJIb30BaTelNe, 00beMa 00pabaThIBAEMbIX JAHHBIX U BBIOPAHHBIX MOJYJICH, TO
eCTh B paccMmaTpuBaeMoM ciiydae OOmiecTBo ObUIO 00s513aHO 3ariaTUTh 3a
MOJIUCKY Ha CEPBUCHI, UTO MPEATIOJIArajao orjaaTy B 00beMe, COOTBETCTBYIOIIEM
nojiyaeHHOMY 00bemy wucnonb3oBanus [0 Cloudreserve B uHTepecax
Ob6mectBa.

JlaHHBIM MOPSAOK  BBIIJIATH  BO3HATPAXKACHHUS HE TUIHWYEH JUIS
JULEH3UOHHOTO  JIOTOBOpPA,  KOTOPBIM,  HAMpOTUB,  MPEIyCMAaTPUBAECT
BO3HUKHOBEHHE OOS3aHHOCTH MO yIUlaTe€ BO3HArpaXKJaeHus 3a caMm (akr
MPEIOCTABIICHUs TIpaBa HCIOJIB30BAaHUS PeE3yJibTaTa WHTEIUICKTYaIbHOM
NEeATEeIbHOCTH, a He 3a ero ¢akTuyeckoe ucrnoiibzoBanue (1. 40 [loctanoBneHuUs
[Inenyma BepxoBuoro Cyga P® ot 23.04.2019 Nel0 «O npuMeHEHHUH 4YaCTH
yeTBepTol [ paxknanckoro kojekca Poccuiickoit @enepanumy).

Takum O6p8,30M, O6HICCTBO IJIaTUJI0 UMCHHO 3a COBCPIICHUC JICHCTBUS

31 CaBenben A V. [IpaBoBble acnekThl pa3paboTKU ¥ KOMMEPIHAIU3AIUH IPOrPAMMHOTO obecrieueHns. MockBa:
Craryt. 2024. C. 620.
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Cloudreserve mo oOecrneuenuto nocryna k ¢yskmuonary [10, texnuueckoin
NOJIJIEP>KKE U OOHOBIICHUIO MOJTYJICH/CEPBHUCOB, a TAKKE XOCTUHTY JAHHBIX, YTO
(akTHUeCKN XapakTEPHO IS OIUIaThl 32 TMOTPEOJICHHYIO YCIYTy B paMKax
JIOTOBOPa BO3ME3IHOTO OKA3aHUs YCIIYT.

Hcxonsa u3 Toro, uro PaMouHbIi TIOrOBOp HE YJIOBIETBOPSIET OCHOBHBIM
MpU3HAKaM JIMIIEH3MOHHOTO JOoroBopa (mepedada »3K3eMIuisipa pe3ysbTaTa
UHTEJUICKTYaJIbHOM  JESATENBHOCTH,  CAMOCTOSITEIBHOE  OCYIIECTBJICHHE
Oo6mectBom ucnoib3oBanus [10, omnara 3a cam GakT npeaocTaBiICHUs IpaBa
HE3aBUCUMO OT (DAKTUUYECKOTO UCTIOIb30BaHUS ), OTHOIICHUS Mek 1y OOI111eCTBOM
u Cloudreserve He Moryt ObITh KBaTU(UIHMPOBAHBI KakK JIMIIEH3UMOHHBIC
OTHOIIICHHUS.

1.2.0THOIICHUs, BbITeKawmue u3 PamouHoro porosopa, cieayer
KBAIM(PUUMPOBATh B KayeCcTBe OTHOLIECHUN IO J0roOBOPY BO3ME3IHOIO
OKAa3aHUA YCJIyr

N3 cucreMHOro aHaimm3a TIOJNOXKEHUW PamoyHOro moroBopa wu
YCTAHOBJICHUS] JIEUCTBUTEIBLHOIO HKOHOMUYECKOTO COJEPKAHUSI BO3HUKIIHUX
Mexay OOmectBom u Cloudreserve OTHOIIEHUM BbITEKaeT, 4yTO PamMouHbBIi
JOTOBOpP MO CBOEM MPaBOBOW NPUPOJE SIBISETCS AOTOBOPOM BO3ME3IHOTO
okazaHus yciayr. O0 3TOM CBUIETEILCTBYET HAJIMUKE, B YACTHOCTH, CICAYIOIINX
PU3HAKOB:

o O6bem obOs3anHOCTE mO Pamounomy noroopy Cloudreserve
3aBHCEIT OT MOCJICAYIOMNX YKa3aHUM win 3asBok OOIIecTBa;

J CymectBo o0s3arenscTB Cloudreserve cocTOMT B OCYIIECTBICHUU
AKTUBHBIX JCHCTBUM, HANPABJICHHBIX Ha moiydeHue OOIIECTBOM TMOJIE3HOTO
addekra;

o ITO npenocrapnsieTcst OOIIECTBY HE KaK CAMOCTOSITENIbHBIA OOBEKT,
a B COCTaBe KOMILJIEKCA YCIyT B paMKaX MOJIUCKHU.

1.2.1.00bem o0sizanHocTeid Cloudreserve mo Pamounomy norosopy

3aBHCeJI OT MOCJAEeAYIOIIUX YKa3aHUi U nmoTpedHocTeit O0mecTBa
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Cr. 779 I'K P® yka3bIBaeT, YTO UCHOJHUTEIL COBEPIIAET ONPEACICHHBIE
JIEUCTBUA, TO €CTh OKa3bIBaCT YCIYTH, M0 3aJaHUI0 3aKa3uuka. [Ipu sTom Kpyr
BO3MOJKHBIX JICCTBUIN HCIIOTHUTENIS MOXKET OBITh OINPEACIICH Ha OCHOBaHUHU
HOCIENYIONIEr0 MOBEAeHUS CTOPOH 2, COOTBETCTBEHHO, B PACCMATPHBAEMOM
ciyyae OOmiecTBy mpenocTaBisuicss He moyHbM sk3eMiusip 110 co Bcem ero
¢yHKIMOHAIOM, a okaspiBanuch yciuyru Cloudreserve B COOTBETCTBHH C
notpedHocTsIMU O01IecTBa U BHIOOPOM KOHKPETHBIX MOJYyJIeH, HEOOXOAUMBIX B
TOT WJIM MHOU MEpUO, a TaKKe C YUYETOM aKTHUBHBIX MOJIb3oBaTesel. JlaHHbIe
00CTOSATENHCTBA HAMPAMYIO BIUAIOT Ha pa3Mmep Boimuiat Cloudreserve.

To ectb, 00s3anHOCTH Cloudreserve MOrM BapbUPOBATHCS B 3aBUCUMOCTHU
oT noTpedHocTel O0miecTBa B KOHKPETHBIMA MEPUOJ, BPEMEHH B ONPEICICHHBIX
nose3Hbix cBoiicTBax [10, 4yTo moaTBEpKAAETCSI CBOIHOM TaOIUIEH BHITLIAT, TIE
HEKOTOpbIe MOAYJIH (Hanpumep, Veterinary Alerts) ncronb3zoBanuck O011eCTBOM
JIOBOJILHO PEJIKO, B CBSI3U C YEM BBITIJIATA 32 HUX MCHBIIIC.

1.2.2.CymecTBO 00513aTeJIbLCTB Cloudreserve COCTOUT B
OCYHIECTBJICHMH AKTHUBHBIX JIeliCTBHIl, HANMPABJEHHBIX HA MOJy4YeHHE
Oo0wmecrBoM noJiesHoro 3¢ gexra

[ens u nmpenmer PamModHOro AOroBOpa, a TakyKe CYIIECTBO 0053aTEILCTB
Cloudreserve coctost B ocymectBieHun Cloudreserve akTUBHBIX JCHCTBUM,
HaIlpaBJICHHBIX Ha mosydeHue OOmecTBoM moJie3Horo sddekra (Mmoas3sl), TO
€CTh B TMOCTOSIHHOM Tekytiei aestenpbHocT ucnoauautens (Cloudreserve), uro
XapaKTEPHO MMEHHO IS IOTOBOPA OKA3aHUS yCIIyT >,

CormacHo monoxeHusM PaMmo4yHoro pgoroBopa, B  00s3aHHOCTH
Cloudreserve BXOIUT MMEHHO OCYIIECTBICHUE OMPEEICHHBIX JEeHCTBUN Ha

NPOTSHKEHUU BCEro JEHCTBUS JoroBopa: obecmedeHue OOIIECTBY J0CTymna

32 I1. 1 Ungpopmammonnoro muckMa Ilpesuauyma BAC P or 29.09.1999 Ne 48 «O HEKOTOPHIX BOIPOCAX
cyneOHOW TPaKTHKW, BO3HUKAIOMWX ITIPH PACCMOTPEHHH CIIOPOB, CBS3aHHBIX C JOTOBOpaMH Ha OKa3aHHE
MIPABOBBIX YCIYT)

33 Jlannas mosuIus cofepsKuTCs, B yacTHocTy, B Ilocranosnenun AC Lentpansaoro okpyra ot 20.10.2020 Ne
@®10-4177/2020 mo memy Ne A83-6386/2019 (meno OO0 «HOBOMHTEPTPAHCY); IlocranoBnennu AC
Vpansckoro okpyra ot 20.05.2022 Ne ©09-2232/22 no memy Ne A60-13239/2021 (zeno OO0 PYCCTPOI)
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(BO3MOXKHOCTH TONYy4YaTh pe3yabTarbl pabotel [10) Kk MOAYISAM CHUCTEMBI, YTO
TpeOyeT TMOCTOSHHOTO yd4acTHsi O0JIauHOTO MpoBaijepa, 00s3aHHOTO
OCYILIECTBJIATh aJMUHHCTpUpoBaHue U ympasienue [10, noanepxanue B
paboTtocniocoOHOM cocTosiHUU, TTOCKONIBbKY [IO (OocHOBHO# cepBep) ocTaercs
UMEHHO Yy obnayHoro npoBaiaepa — Cloudreserve.

Takum oOpasom, ueHHOCTh Pamounoro moroBopa mnsi OOmiecTBa
3aKJII0YAETCSl HE B PAa30BOM TPENOCTaBICHUM TIpaBa ucrosb3oBanus [10
Cloudreserve, a B mpooKUTENbHON TeKyIel aesTenbHocTy Cloudreserve.

1.2.3.110 mnpepocrasiasiercas OOmmecTBy He KaK CaMOCTOATEIbHBIN
00beKT, a B COCTaBe KOMILIEKCA YCJIYI B paMKax MOANHCKH HA 00JIauHbIe
CepBHCHI

Kak cienyer U3 oLeHKH npaB U 00s13aHHOCTEN CTOPOH U B COOTBETCTBUHM C
KOHCTpYyKIIMEH SaaS, nexamed B ocHoBe PamouHoro pgorosopa, IIO
npenocrapisiercas OOIIECTBY HE KaK CaMOCTOSITEIbHBIM OOBEKT, a B COCTaBE
KOMITJIEKCa YCIYr B paMKaxX TMOJMUCKH Ha OOJayHbIe CEPBUCHI YMPABIICHUS
KUBOTHOBOJICTBOM.

@aktuueckn  PaMoOuHBIA ~ JOrOBOp  MNpeAyCMAaTpyUBAET  OKa3aHUE
Cloudreserve o0yiauHbIX ycIyr mo mpenoctaBiieHHi0 OOIIECTBY YAaJICHHOTO
noctyna k (ynkuusm 11O, nns dgero Cloudreserve o00si3yeTcsi OKa3bIBaTh
COBOKYITHOCTh B3aMMOCBSI3aHHBIX M B3aHMOJIOTIOJIHSIONINX YCIIYT: 0OecreueHne
KPYTJIOCYTOYHOTO JTOCTYIAa K 00JIaYHOM CHCTEeMe, HAaXOAIIEHCs Ha YIaIeHHBIX
cepBepax, TEXHUYECKOM  TOMJICPKKHM U OOHOBJEHUNM  3aKyMmaeMbIX
MOJIYJIEH/CEepBUCOB, a TAKKE XOCTHUHTA JaHHBIX OOIIECTBA, UTO TAKKE CBSA3AHO C
TeM, 4yTo no Pamounomy moroopy OOmiectBo He camo ucnoisdyer [1O, a
MOJIy4aeT pe3yibTaThl ucnonb3zoBanusa Cloudreserve.

Br1i6op maHHON KOHCTpYKIMU (SaaS 1Mo MOJenM 0TOBOpa OKa3aHWUs
yciiyra) o0ycloBj€H, B TOM YHCIIe, JKOHOMUYECKUMU MPUIMHAMU, TTOCKOJIbKY B
ciydae Hamepenus OOmectBa MOJYyYUTh MpaBa  CaMOCTOSITEIBHOTO

ucnoiap3oBanus [10 no nuieH3noHHOMY AOTOBOPY, M3aepkku Ob1ecTBa OblLN
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OBl CYIIECTBEHHO OOJIBIIIE, YTO 3HAYMMBIM OOpa30M IMOBIHUSIO Ha IMOKAa3aTeTn
YUCTON TTPUOBLIH.

Tak wak OOmectBo mnpuodpeno ycayru  Cloudreserve B memsx
OCYIIECTBIICHUSI KOHTPOJS 3a COCTOSHHEM MeIBEIeH B MPHUHAIJICKALIEM
OO011ecTBy LIEHTpPE CIIACEHUs] MEJIBEIEH, TO €CTh JJII KOHTPOJIS 332 Ha/IJIekKaIIUM
(GYHKIIMOHUPOBAHUEM U PACXOJOBAHUEM CPEACTB IOUePHEH KOMITAHUEH, TaHHAS
cieika He ObUla HampaBlieHa Ha mnoixydeHue OOIIEeCTBOM MPUOBLIN, TOITOMY
cpeAcTBa Ha oriaty noAanucku Ha cepBuckl Cloudreserve, OO1mecTBO He
YUUTHIBAJIO B COCTaBE PACXOJIOB B IIENIAX MCUMCICHUS Hajora Ha MpHObLIb B
2023-2024 1.

Opnako Onaromapsi IpUOOPETEHUIO MOAMUCKH, BKIIIOYAIOIIEH TOCTYH K
ITO Cloudreserve B coctaBe KoMIuiekca yciyr, OOIIecTBO UMEI0 BO3MOKHOCTh
KOHTPOJUPOBATh 00BEM PACXO/I0B Ha OIUIaTy o PaMoyHOMy 10TOBOpY, Tak Kak
MPEUMYIIIECTBO JOTOBOPA OKa3aHMsI YCIYT COCTOUT B BO3MOKHOCTH OIUTAYUBATH
TOJIBKO 32 (DaKTUYECKH TOTPEOJICHHBIC BBIYUCIUTEIBHBIE MOIIHOCTH.
3aKiIoueHne K€ JIMIEH3MOHHOTO JOTOBOpa M, COOTBETCTBEHHO, MOJyYeHHE
mpaBa Ha camocrosTenbHoe wucnoiab3oBanue [10 Cloudreserve TtpeboBaio
BBITUTATHl JIMIIEH3MOHHOTO BO3HATrpaXJIEHUsI 3a caM (DaKT MPeaoCTaBICHUS
TaKoro MpaBa HE3aBUCUMO OT TOro, HeoOxoaumo i (pyHkimonupoBanue [10
OO011ecTBY B KOHKPETHBIN MEpUOJ WU HET. bosee Toro, B TAKOM cliydyae UMEHHO
OO6miecTBO Hecno OBl JOMOMHUTENBHBIE pacxobl Ha agmMuHucTpupoBanue 110,
YTO BJIEKJIO ObI OOJBIINIT 00BEM CIIUCAHUM 32 CYET YUCTON MPUOBLIH.

Takum o0pa3oM, BBHUJY OTCYTCTBUS TMPHU3HAKOB, CBOMCTBEHHBIX
JUIICH3UOHHBIM  OTHOLICHWsIM  (Tiepefjada  JK3eMIUIsipa  pe3ysbTara
MUHTEIUICKTYaTbHOW  JEATENBHOCTH,  CaMOCTOATEIBHOE  OCYIIECTBIICHHE
Ob6mectBoM ucnonb3oBanus 110), u ¢ y4eTOM COOTBETCTBUS SKOHOMUYECKOTO
conepxkanusi oTHoueHu mexay O6mectBom u Cloudreserve oOTHOIIEHMS,
BBITEKAIOLIMM M3 JIOTOBOpAa BO3ME3IHOTO OKa3aHUs YCIyr (3aBHCHMOCTH

oOsi3arenscTB Cloudreserve ot 3amanus OOmiecTBa B KOHKPETHBIM NEpUoa B
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COOTBETCTBMM C BO3HHMKIIMMHU IOTPEOHOCTSIMH, NPU3HAHHUE MPEIMETOM
Pamounoro moroBopa mnponposmkutensHoe —ocymectienue  Cloudreserve
aKTUBHBIX JCHCTBUN B mHTepecax OOmecTBa, HaIU4WEe KOMIUIEKCA YCIYT C
BKJIIIOYEHUEM B HEro mnpenoctaBieHuss OOIIECTBY yAaJ€HHOIO JAO0CTyna K
¢ynkuuonany [10), PamouHbIif 4OrOBOp MOJICKUT KBATU(PUKALIUUA JOTOBOPA MO
KOHCTPYKIMU SaaS, 3aKII0YEHHOr0 [0 MOJEIIN I0r0BOPa BO3ME3HOI0 OKa3aHUs
00JIaYHBIX YCIYT.

1.2.4.lonoJTHUTEIbHBIE 00CTOSTEIBCTBA, MOATBEPKAAI0IIHNE HATUYHNE
y Pamo4Horo 1orosopa npaBoBoii npupo/bl 10roBOpa OKa3aHUs yCJIyr

Bo-nepBbIX, s 1enei Hajiora Ha J100aBJIEHHYIO CTOMMOCTH (#anee —
«HAC») B P® mnpenocraBinenue ypaneHHoro pgoctyna k I1O, Bkioudas
OCYUIECTBJICHUE OOHOBJIEHUS K HEMY M NPEIOCTaBIEHUE JOMOTHUTEIbHBIX
(YHKIIMOHAJIBHBIX BO3MOXKHOCTEH, PU3HAETCS YCIYToi B 3JIEKTPOHHOU (popme:

o Cornacuo cr. 174.2 HK P®, Bce neucTBHs, OCYLIECTBIIIEMBIC
Cloudreserve (mpenmoctaBiieHHe TpaB Ha ucnojib3oBanue [IO depe3 ceth
WHuTepHeTr myTeM MpeaoCTaBiCHUS YJAJICHHOTO JIOCTyna, OOHOBJIEHHE,
TEXHUYECKasi MOJJEp)KKa OKAa3aHUE YCIYr XOCTHHTA), SIBJISIOTCS OKa3aHUEM
YCIIyT B DJIEKTPOHHOU popMme;

o KBamudukanuss Mundbunom Poccuu mnpegocTaBieHus TmpaBa
nocryna yepe3 cetb UutepHeT k 11O u 6a3e gqanHbIx B kauecTBe ycayr (Ilucema
Munduna Poccun ot 14.02.2025 Ne 03-07-08/14048; ot 13.05.2021 Ne 03-07-
08/36254;

o [Ipusnanne BC PO npenocrasienus npasa ucnoias3oBanus [10 s
neneit oonoxenus HIC B kauectBe ycnyru (Onpenenenue CyneOHON KOIETHu
1o 3xoHoMuueckuM criopam BC PO ot 04.04.2024 Ne 305-3C23-26201 no geny
No A40-236292/2022 (neno AO «CUTPOHUKC AU THy);

o ®enepanibHas aHTUMOHOMOIbHAs cyx0a Poccuiickoit @enepanyu
BBIPA3UWJIO CBOKO TO3ULMUI0O OTHOCHTEIILHO JOrOBOPOB SaaS B HEJAaBHO

OHY6JII/IKOBaHHI>IX PCKOMCHI{&HI/IHX, KacCaromuxcs IMEHOBLIX aJITOPUTMOB, IIPSAMO
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MIPU3HABasl HAIMYME y TAaKUX JOTOBOPOB IPABOBOM MPUPOJIBI OKA3aHUS YCIYT U
UCTIOJIb3YsT (OPMYJIUPOBKY «OKa3aHHWE YCIYr MO OOecleueHuI0 AocTyna K
oHIaiH-IaTGopmam»>?,

[lockonbKy B COOTBETCTBHM C HPUHIMIOM OO€CIEYEHUsl IMPaBOBOU
ONPENEIICHHOCTH U HEAOMYCTUMOCTH IPOTHBOPEUYMBBIX BBIBOJIOB HAJIOTOBBIX
OpraHOB B OTHOILIEHUU JEATEIBHOCTH MPOBEPSEMBIX HAJIOTOIIATEIbIIUKOB, YTO
ykazan Ilpesuauym BC PO B n. 7 O0630pa mUpakTUKH NPUMEHEHUS
apOUTpaXKHBIMU CyJaMH TIOJIOKEHHI 3aKOHOJATENIbCTBA O Hajorax M cOopax,
CBA3aHHBIX C OLIEHKOW 00OCHOBAaHHOCTH HAJIOTOBOM BBITOJIbI, IPH OINPEAECICHUH
CBOMX HaJOroBbIX o0O0s3aHHOCTEM mno Pamounomy poroBopy OOmiecTBo
MIPaBOMEPHO OMUPAIOCH, B TOM YHCIE, HA KBAIM(PHUKALWIO MPEIOCTABICHUS
yaanenHoro gocryna k [10 B kauectBe ycnyr s neneit HJC.

OTO CBS3aHO C OTCYTCTBHEM IIPAaBOBOTO PEryJUPOBaHUS BOIPOCOB
HaJIOTO00JIOKEHHSI JI0XO0JIOB OT JIOTOBOpOB SaaS, a takxke ¢ tem, uto HJIC u
HaJIOr Ha TPHOBUIHL TECHO CBS3aHBI B paMKaX XO3SIMCTBEHHOW NEATEIbHOCTH
HaJIOTOTLJIATEIbIIMKA.

Bo-BTOpBIX, OCYHIECTBIISS TOHAYUCIICHHS] HAJIOTa € I0X0I0B, MOJTYYEHHBIX
WHOCTPAHHOM OpPraHU3alyer OT UCTOYHUKOB B P®D, B BUIE JIMIIEH3MOHHOIO
BO3HArpaxJaeHuss 1o craBke, npenycmorpenHon COUIAH P®O-Ununus,
Hanoroseiit opran npusnaer Hanuure y O01iecTBa npaBa Ha MPUMEHEHUS JIbTOT
10 JAHHOMY MEKJyHapoaHoMmy JoroBopy. CienoBatenbHo, Hanoroseiii opran
IpUILEN K BBIBOAY O coOmogeHnu tecta ocHoBHOM 1enu (PPT) u ympoieHHbIX
nosioxkeHut 06 orpannueHuu J6roT (SLoB), uro ykazano B Iluceme ®OHC
Poccun ot 06.08.2024 Ne ITFHO-4-13/8897(@ B kadecTBe 0053aTEIBHOTO
yCIJIOBUS, IOMUMO MPEIOCTaBICHUSI HEOOXOIUMBIX IOKYMEHTOB.

AHanu3 nojaoxeHuM JaHHBIX TCCTOB II03BOJIACT CACIaTh BBIBOJA O TOM, 4YTO,

34 TI. 4.4. Pexomennauuii DxcnieptHoro cosera npu MAC Poccuu 10 pasBUTHIO KOHKYPEHIMH B OOJNACTH
MH(POPMALMOHHBIX TeXHONOTHH U DkcneptHoro coBera ®AC Poccum mo pa3BUTHIO KOHKYpeHIMH B chepe
po3umunoii Toprosiu. URL: https:/fas.gov.ru/attachment/204559/download?1553089729
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noHauucsst Hanor, HaoroBelit opran ucxoaun u3 coontoaenus SLoB numeHHo
0 KPUTEPUIO aKTUBHOW MpEIPUHUMATEIBCKOMN AesiTenbHoCTH (M. a) . 10 cT.
7 MHOrOCTOPOHHEH KOHBEHIIMU I10 BBINOJHEHUID MEpP, OTHOCSIIHUXCS K
HaJIOTOBBIM COTJIAIIIEHUSIM, B LIEJISIX MPOTUBOJICUCTBUS Pa3MbIBAHUIO HAJIOTOBOM
0a3bl W BBIBOAY MPUOBUIM  HW3-TI0J] HAJOTOOOJOKEHHS B  COCTaBe
cunresupoBannoro rekcra COUJH PO-Uuaus’?).

Takum oOpa3zom, Hanoroselii opran kocBeHHO npu3HaeT, uto Cloudreserve
ocymiecTBiIsieT B UHIWM aKTUBHYIO TPEANPUHUMATEIBCKYIO ACSTEIBHOCTD, a
10X0/, noiay4deHHbId B PO ot O6miectBa no Pamounomy noroBopy, oOpasyercs
WIN CBSI3aH C TAKOM aKTUBHOW MPEANPUHUMATENBCKOW AEATEIbHOCTHIO. DTO
npeanonaraer, yrto OOmectBo Bbiiatuiao Cloudreserve a0oxoa 3a Takylo
AKTUBHYIO  MPEANPUHUMATEIBCKYIO  JICSITEIBHOCTh, YTO  MPOTUBOPEUUT
JOHAYMCJIEHUIO HAJIOTa C JIOXOJOB B BHJIE JIMIEH3MOHHBIX BO3HATPAXKIICHHI,
KOTOpPBIC SBJISIOTCS MACCUBHBIM JIOXOJOM M MOJJIEkKAT HAJIOT0OOJOXEHUIO Y
ucTouHMka B P®, ecnu TakoMl AOXOA HE CBSI3aH C MOPEANPUHUMATEIHCKOU
NesATEeNbHOCThIO HHOCTpaHHOUM opranu3auuu B PO (1. 1 ct. 309 HK P®).

Pestomupyst  BbIIIE  CKa3aHHOE, OTHOIICHUS, BO3HUKIIHE MEXIY
Oo6mectBom u Cloudreserve mo PamoyHnoMy noroBopy, MpeaAMETOM KOTOPOTO
SIBJISIETCS MPEIOCTABICHUE YCIYr B paMKaxX MOJIMUCKKA Ha 00JIauyHbIE CEPBUCHI
yIOpaBJEHUs >KUBOTHOBOJACTBOM uepe3 MHTepHET M KOTOphIM OCHOBAaH Ha
TEeXHOJIOTUU subscription-based SaaS, ABISIOTCS OTHOIIEHUSIMHU M3 JOTOBOpa
BO3ME3IHOTO OKa3aHUs yCIyr°,

2.HanoroBble nocjaeaACTBUA BbBIILJIAT, CACJIAHHBIX II0 PaMO‘IHOMy

35 Odwurr.caiir Munouna Poccun. URL: https://docs.yandex.ru/docs/view?url=ya-

browser%3A%2F%2F4DT1uXEPRrJRX1UFoewruJA-wkOnBkB9Z5n7UhC-
PQpz6T3fwjtUSTIOMw3Z8qt89r_geurljyRnlITUR8Iu4fMcpGOGIr6 Wm4fcQAaC4PobXwV_1tL HFf13qlL g4-
CdvM02WVWGaktUfFkBy010A9Q%3D%3D%3Fsign%3DNySIlznQMFq1 WclkHi-
RpcQvnB6JZD21xq6nB46NBe4%3D&name=Sintezirovannaya versiya SOIDN_RF_-
_Indiya_1.docx&nosw=1

36 Cyzpl P® Takyke IPU3HAIOT aHAJIOTUYHBIN IOTOBOP B KAUECTBE J0Tr0OBOpa OKazaHus yciyr: Ilocranosnenne AC
MockoBckoro okpyra ot 25.04.2023 Ne ©05-7810/2023 o nemry Ne A40-107097/2022 (neno OO0 «/lpaiiBOIK»);
IMocranosnenne AC Bonro-Bsrckoro okpyra ot 18 cenrsiopst 2019 r. Ne d01-3986/2019 mo memy Ne AS82-
8942/2017 (neno AO «PeMOHTHO-MHXEHEPHBII LEHTP).
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https://docs.yandex.ru/docs/view?url=ya-browser%3A%2F%2F4DT1uXEPRrJRXlUFoewruJA-wk0nBkB9Z5n7UhC-PQpz6T3fwjtU8Tf0Mw3Z8qt89r_geurljyRnIlUR8Iu4fMcpG0Glr6Wm4fcQAaC4PobXwV_1tLHFf13qlLg4-CdvM02WVWGaktUfFkBy01OA9Q%3D%3D%3Fsign%3DNySlIznQMFq1WclkHi-RpcQvnB6JZD2lxq6nB46NBe4%3D&name=Sintezirovannaya_versiya_SOIDN_RF_-_Indiya_1.docx&nosw=1
https://docs.yandex.ru/docs/view?url=ya-browser%3A%2F%2F4DT1uXEPRrJRXlUFoewruJA-wk0nBkB9Z5n7UhC-PQpz6T3fwjtU8Tf0Mw3Z8qt89r_geurljyRnIlUR8Iu4fMcpG0Glr6Wm4fcQAaC4PobXwV_1tLHFf13qlLg4-CdvM02WVWGaktUfFkBy01OA9Q%3D%3D%3Fsign%3DNySlIznQMFq1WclkHi-RpcQvnB6JZD2lxq6nB46NBe4%3D&name=Sintezirovannaya_versiya_SOIDN_RF_-_Indiya_1.docx&nosw=1
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norosopy B aapec Cloudreserve 3a 2023-2024 rr.

[Tockonbky O6mecTBo ocymiecTBuiao B aapec Cloudreserve 3a mepuon
2023-2024 rr. BRIILIATHI BO WCIIOJIHEHHE CBOUX 0053aTENbCTB MO PamMouHOMY
JOTOBOPY, TO HAJIOTOBBIE MOCJEACTBUS COBEPUIEHHBIX ONEPAli U BBITEKAFOIINX
U3 HUX J0XO0Ja TOJAJeKaT ONpPENeNICHUI0 MCXOJs M3 HaJJIexkalled MmpaBOBOM
KBaJIM(DUKAIIMK STUX OTIepaIHil.

Kak Obulo yka3zaHO paHee, OTHOIICHMS, BbITeKaroue u3 PamouHoro
JIOTOBOPA, MO0 CBOEMY 3KOHOMHUYECKOMY COAEPKAHUIO SBIISIFOTCS OTHOLIEHUSAMU
10 IOTOBOPY BO3ME3IHOIO OKAa3aHUs YCIIYT, 10X0/ OT Yero He MIOMMEHOBAH B 1.
1 ct. 309 HK PO, npenycmaTpuBaronieM HaIoroo010xeHne y uicTouHuka B PO.
Taxxe Brituiatel Cloudreserve He OTHOCSTCS K «MHBIM aHAJOTMYHBIM JOXOJaM))
o . 10 o. 1 ct. 309 HK P®, nockoibKy BBIILIATHI HE MOT'YT OBITh OTHECEHBI K
[ACCUBHBIM JI0XOJaM, SKOHOMUYECKUM MUCTOYHUKOM BO3HHUKHOBEHHS KOTOPBIX
sBnsieTcs tepputopus P, BBumy Toro, uro Cloudreserve, HampoTHB, IIOIy4YHIa
JaHHbIE T0XObI 32 €€ AKTUBHYIO JIEATEIbHOCTh MO OKa3aHuIo yciayr O011ecTBy.

HesarenbHocth Cloudreserve, B pe3ysibTaTe KOTOPOM ObLIT MOJTYYEH JOXOJT
or OOmiecTBa, HE OCYHIECTBISUIACH 4YEpe3 MOCTOSHHOE MPEeACTaBUTEIBCTBO
Cloudreserve B PO, Tak kak Cloudreserve He numeeT Gu3HUE€CKOT0 MPUCYTCTBUS
B PO (I1O ¢pusnuecku He noctasisiercst Ha Tepputoputo PD, noctyn O6miecTa
OCYLIECTBJISIETCS UCKIIFOUNTEIBHO YAAIEHHO yepe3 IHTepHeT).

bonee Ttoro, Cloudreserve ocCylecTBIsUIO OKa3aHHWE YCIYI, KOTOpPbIE
yka3ansl B 1I. 1 ¢1. 174.2 HK P® u xotopsie, cornacHo 1. 14 ct. 306 HK PO, e
NPUBOJIUT K 0OPAa30BAHMIO MIOCTOSTHHOTO MPEACTaBUTENbCTBA B PO.

Takke CTOMT OTMETUTh, YTO MPU PACCMOTPEHUU CIIy4asi UCIOJIb30BAHUS
[1O yepe3 MuTepHer 6e3 mMOCTaBKH cepBepa B TOCYNapCTBO-UCTOYHUK M. 123
KommenTapues k ct. 5 MoaensHoi KoHBeHIIMH ODCP, HCOab3yeMBIX B CHILY

«IIpUHOUIIA HWACHTUYHOCTHU TOJIKOBAHMA W IIOHHMAHHA MCKIAYHAPOIHBIX

37 Onpenenenne CKOC BC P® or 07.09.2018 Ne 309-KI'18-6366 no memy Ne A50-16961/17 (meno OOO
«["anollonmumep Kuposo-Ueneuk»).
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10roBopoB»>® is Tonkosanus nojoxenuii COUH P®-Muaus, yka3biBaeT Ha
OTCYTCTBUE MecTa BeJeHUs Ou3Heca, HEOOXOAUMOTo Juisi 00pa3oBaHMS
MIOCTOSIHHOTO MPEICTaBUTEILCTBRA.

Takum 00pa3om, MOXOABI, MOJYYCHHBIC B COOTBETCTBHU C PaMOYHBIM
noroBopoM Cloudreserve ot okazanusi Ha Tepputopund PO OO1IeCTBY yCiIyr 1Mo
MPENOCTaBIECHUIO yaalieHHoro aoctymna K [1O, ocyliecTBICHHIO TEXHUYECKOM
MOJJICP>KKU, OOHOBIICHUS M XOCTUHIA JAHHBIX, KOTOPbIE HE YKa3aHbl B IIEpEeUHe
noxoqoB u3 1. 1 cr. 309 HK P® u xoTopbie HE MOITYUYEHBI YEPE3 MOCTOSTHHOE
npeacraButenbcTBO Cloudreserve, He mnoasie)kat OOJIOKEHUIO HAJOTOM Y
ucTouHMKa BhIIATHI B PO (1. 2 c1. 309 HK PD).

OcymiecTBisis noHaurciennss OOIIECTBY HAJIOTA C 1I0XO0/I0B, MOJTYYEHHBIX
WHOCTPAHHOM OpraHu3alMe OT UCTOYHUKOB B P® B BHIE NUIIEH3MOHHBIX
natexeit, Hamoroseiii opran cebinaercs Ha ct. 12 COUJIH PO-Uuaus.

OnHako g uened NpuMEHEHHUs! McnoJib3yeMoro HanoroBsiM opraHom
COUNIH P®-Unaaus noxoxn, nomydeHHbiit Cloudreserve ot O0mecTBa, Takke He
SIBJISIETCS POSUITH TIO CT. 12, a mojyiexan Obl KBamudUKaluy B KaueCTBE J10X0/1a
OT MPEANPUHUMATENBCKON AEATEIBHOCTHA O CT. 7, YTO C y4YETOM OTCYTCTBUS
noctossHHOTO mnpenacraButenbctBa Cloudreserve B P® He mnpuBoaur K
HaJIOT000JIOKEHUIO JO0XO0/a B TOCYIapCTBE-UCTOUHUKE (TO €cTh B PD).

B n. 12.2 KommentapueB k ct. 12 MogenbHoil koHBeHImu OOICP,
UCTIONB3YyeMON Mg ToJKoBaHusi mnonoxenuit cr. 12 COUH PO-Ungus,
MOAYEPKUBACTCS, YTO KBaIM(UKAIMS BBIIUIAT, MOJYYEHHBIX MO OIMEpaIUsIM ¢
[1O, 3aBucHT OT XapakTepa TMpaB, KOTOPhIE NPHUOOPETAET TMOTydaTeh
OTHOCHUTEJIFHO MCIOJIb30BAHMS U AKCILTyaTalu cooTBeTCTRYoMIero I10.

[Ipy 5TOM NMPOBOAUTCS pa3rpaHUUEHUE MEXKIY «copyright» (aBTOpckoe

mpaBo) u «copyrighted article» (3xk3emIusip uiIu OOBEKT, 3aANTUIICHHBIN

3 Tlocranosnenne Omunnannatoro ACC or 6 ¢espang 2017 r. Ne 11AI1-19342/2016 mo meny Ne A55-
13611/2016 (meno OOO «CepsucHast xomnanust «llerpoAunbsircy); [locranosnenue [lepsroro ACC ot 28
okTs10pst 2011 r. Ne 09ATI-23751/2011-AK, Ne 09ATI1-5741/2011-AK mo nemy NeA40-1164/11-99-7 (neno OO0
«HappsamapHuedrerasy).
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aBTOPCKUM TMpaBoM). B mepBoM ciydae NpOUCXOOUT TNiepeaadya MpaB Ha
UCIIOJIb30BAaHUE  MpOU3BEJEHUsl (Hampumep, TMpaBa Ha  KOMNHUPOBAHUE,
pacnpocTpaHeHHe, U3MEHEHHE WU MyOJUYHBIN 1T0Ka3), B CBA3M C YEM IUIATEXKU
KBAIM(DUUMPYIOTCA Kak posuitd. B TO BpeMsa Kak BO BTOPOM cCllydae
npuoOpeTaeTCsl KOMMsSl WM JK3EMIUIIP MPOU3BEACHUS HEMOCPEACTBEHHO IS
JUYHOTO HCIOJB30BAaHUSI WJIM BHYTPEHHEH JAedaTrenbHOCTH 0e3 TMpaBa ero
KOMMEPYECKOTO  pPACIpPOCTPAHEHUs] WU  MEepPernpojakd, BBIIUIATHI 32
paccMaTpUBaIOTCS Kak JOXOJ1 OT MPEANPUHUMATEIHLCKON IeaTeTbHOCTH (1. 12.2
— 14.2 xommenTapueB K cT. 12 MoaensHoi kouBeHIIMn OOCP).

AHanoruyHas no3unus uznoxena B [luceme Munduna Poccuu ot 13 mas
2021 1. Ne 03-07-08/36254, cormacHo KoTOopoil Mmexay OOmecTsoM u
Cloudreserve umeno MecTo MPEAOCTABICHUE TaK Ha3bIBAEMOW «JIUIICH3UU Ha
UCIIOJIb30BAaHUE  HAa  OOBEKTE»/<«JIMIIEH3UM  HA  HCIOJb30BaHHE  Ha
MPEINPHUITHI»/«JTUIIEH3UN Ha UCTIOJIh30BaHUE B CETU», HA OCHOBAHUU KOTOPOH
OO611ecTBO MOTYYUIIO JUIIL OrpaHudYeHHbIe mpaBa Ha [1O (mpaBo Ha MOCTyM K
(YHKIIMOHATY HCKTIOUUTEIHHO B paMKax MOANKCKH U MPaBO CAENATh HECKOIBKO
kommii [1O (B Buae BeO-Opaysepa) Ijsi pabOThI TOJBKO B paMKax CBOEH
coOcTBeHHOM neATenbHOCTH). COOTBETCTBEHHO, BBIIUIATHI, IOJTY4YECHHbIE
Cloudreserve no PamouHomy 10roBopy, KBau(GUIHUPYIOTCS HMEHHO KaK JOXO]IbI
OT NMPEANPUHUMATEIBCKON 1eITeTbHOCTH.

Takum o00pa3oM, CHOpPHBIE BBHIIUIATHI MO CYTH OCYIIECTBISUIUCH 32
npuoOpeTeHNe JaHHBIX, TepeaBacMbiX B ¢Gopme HUPPOBOTO CcHUTHaIA (3a
MOJIy4eHUE PE3yNbTaTOB UCIONb30BaHus 110 camum 001a4HBIM TIpOBaiiIepOM
(Cloudreserve)), a He 3a Tiepeauy paBa Ha UCIIOJIb30BaHUE aBTOPCKOTO IMpaBa,
kotopoe octaercs y Cloudreserve. Hoctyn O6mectBa k 11O siBasiercs Juiiib
CPEICTBOM, OOECIEUMBAIOIIMM  MOJIydeHHEe LU(PpPOBOrO KOHTEHTa, U
npenmnoiaraeT Mcroib30BaHue aBTOpckoro mnpasa Ha [1O He monb3oBaresneM, a
obOnayHbIM TipoBaiiiepom. B cBsi3u ¢ 3tuM Beituiatel Cloudreserve He MOTYT OBITh

npu3HaHbl posntu i nened npumenenuss COUJIH P®-Nunus, HO sABIAIOTCS
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JOXOJAOM OT MpEAIpHUHUMATENIbCKON nedarenpHocTH (. 172 — 17.4
KOMMEHTapHeEB K CT. 12 MoaenbHOl KOHBEHIIUH OBCP)”.

VYKa3aHHbIE BBIIIE BBHIBOJBI HALIUIM OTPaKEHUE, B YACTHOCTH, B PEIICHUU
Bepxosaoro cyna Unauu no neny «Engineering Analysis Centre of Excellence
Pvt. Ltd. vs. Commissioner of Income Tax» ot 2 mapra 2021 roga*’, rue cyn,
YUUTBIBAs Pa3HUILY MEXAY MpeloCTaBIeHuEeM «copyright» (aBTopckoe mpaBo) u
«copyrighted article» (@k3emMIUIsIp WM OOBEKT, 3aAlTUIIEHHBIH aBTOPCKUM
PaBOM), OTMETHJI, YTO MIPU NMPEAOCTABICHUN JTULEH3UH, HE TOApa3yMeBaroe
OTUYXKICHHS KaKUX-THOO aBTOPCKHUX MpPaB, KOHEUHBIN MOIH30BATENb MOTydaeT
JUIIb TIOCTYM K «IUIIEH3UPOBAHHOMY» MPOTPAMMHOMY MPOJYKTY, HA KOTOPBIi
JUICH3UAT HE UMEET UCKITIOUUTEIBHBIX MpaB. B CBSA3M ¢ OTCYTCTBUEM TIEepeIadn
aBTOPCKUX TpaB Ha ucnoib3oBaHue [10 COOTBETCTByIOMIME BBHITUIATHI OBLIN
IPU3HAHBI HE MOJUICKANUMU KBATU(PUKAIUNA B KAYECTBE POSUIITH.

B pemennn Breicokoro cyaa Jlenu no aeny «The Commissioner Of Income
Tax vs Salesforce.Com Singapore Pte.Ltd» ot 14 ¢eBpans 2024 roga taxxe
YKa3aHO, YTO CIIOPHBIM TMJIaTeX HE SIBISIETCS POSITH, TaK KaK JIMIICH3HWAT
IPHOOPET TUIIH KOMUIO 00BEKTa aBTOPCKOTO TIpaBa sl UCIIOJIb30BaHUS B CBOCH
JesITeIbHOCTH 0€3 IpaBa UCI0JIb30BATh HHBIM 00pa30M B KOMMEPUYECKUX LIETAX,
TOTJa KaKk aBTOPCKOE MPaBO OCTaeTCs 3a MpaBooOJiafaTenieM, B CBA3H C YeM
JUIEH3UAaT OCYIIECTBUJI IJIaTEX HE 3a IMOJIyY€HUE IpaBa Ha HCIOJIb30BAHHE
aBTOPCKOTO TIpaBa Ha KOMIBIOTEPHYIO TPOrpaMMy, a 3a caM 3alllUIICHHBII

aBTOPCKHMM MPABOM IIPOrPaMMHBIH poyKT*!.

39 AnanoruuHo paccMatpuBaeMoii cutyanuu B MosensHoil konsentuu ODCP npuBeieH npuMep, B YaCTHOCTH,
KOTZa BBHIIUIATHL 110 JIOTOBOPY, HpeaycMaTpHBalOIIEMy IpPEeAOCTaBlICHHE IMojb3oBareno jocryna k IO,
HaxoJsIIeMycss Ha yJalleHHBIX CepBepax, M TEXHWYECKOW IOIIEpKKH B IIOJHOM O0O0BEMe IOJUIeKANIN
HaJIOTOOOJIOKEHHUIO 10 CT. 7 (JOXOXBI OT MpeINpHHUMaTeNnbckoil aesrenbHoctn) ([Ipunoxenune 2 x Ortuery
«Bompocs! kBaTU(pHUKAIMK TOTOBOPOB B KOHTEKCTE AIEKTPOHHOH Kommepimmy» (mpuaiaT Komuterom O3CP o
(uckanpHBIM BonpocaM 7 HostOpst 2002 1.))

40 Engineering Analysis Centre of Excellence Pvt. Ltd. vs. Commissioner of Income Tax. 2 march 2021. URL:
https://indiankanoon.org/doc/170521216/ (maHHOE pelieHHe CTajao MPEleJSHTHBIM, a BBIBOABI M3 HETO CTalu
HCIONIL30BaThCs B mocaenytonux aenax (Hampumep, CIT (International Taxation) v. MOL Corporation [2023]
454 ITR 32 (SC) /293 Taxman 74 (SC));The Commissioner Of Income Tax vs Salesforce.Com Singapore Pte.Ltd
14 February 2024)).

41 The Commissioner Of Income Tax vs Salesforce.Com Singapore Pte.Ltd. 14 February 2024. URL:
https://indiankanoon.org/doc/196402230/
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Hcxonas U3 BBINMIEU3I0KEHHOTO, BBIILIATHI, OCYIIeCTBICHHbIE OOI11eCTBOM
B anpec Cloudreserve, He SBISAIOTCS IUIATOM 3a TIOJNyYEeHHME TMpaBa Ha
ucrnoap30BaHue aBTopckoro mpaBa Ha [IO u He mojnexar KBamu(UKalUU B
Ka4yeCTBE JIMIIEH3MOHHBIX BO3HATPAXIACHUM, a SBJISIOTCA BO3ZHATPAXKICHUEM 3a
oka3zaHHble OOIIECTBY KOMIUIEKCHBIE 00JIauHbIE YCIYTH.

B cBa3u ¢ 3tumM Hayoroelii opraH HEMPaBOMEPHO MPEMJIOKHII
noHauucauTh OOIIeCTBY HajJor ¢ JOXOJOB, IMOJYYEHHBIX WHOCTPAHHOMN
OpraHu3alyer OT UCTOYHUKOB B PD, B BuJ€ JTUIIEH3MOHHOTO BO3HATPAXKICHUS
o HanoroBou ctaBke 10% Ha ocHoBanmu mm. 4 n. 1 cr. 309 HK P® u cr. 12
COUJIH P®-Nnuausa, Tak Kak CHOPHBIM JTOXOJ HE SIBJISETCS JIMIIEH3MOHHBIM
BO3HArpaXKJICHUEM U HE MOJICKUT HAIOT000JI0KeHHI0 B PO.

Ha ocHOBaHMM M3JI0)KEHHOTO U PYKOBOJCTBYSACH CTaThsiMH 67-71 m 167-

170 AIIK P® 3agaBurenns

IMPOCHUT

ApOuTpaxKHBINi Cy]
Pemenne NMucneknmm OTMEHUTE.
[Ipunoxenue:
1) Konust 1OBEpE€HHOCTH MPEACTABUTES, TTOANMCABILIETO HACTOAIIEE 3asiBIICHUE,

Ha 1 o;

2) Jumiom npeacTaBUTENs O BBICIIEM IOPUANYECKOM 00pa3oBanuu Ha 1 1.

HpCI[CTaBI/ITeHB 10 JOBCPCHHOCTHU



HNEPEBOJA UHOCTPAHHBIX UCTOYHUKOB

BBenenue k Tunosoii konseHunu Opranuzaunu O0beIMHEHHBIX
Haumii 00 u30exaHnu JBOMHOT0 HAJIOT000/I05KEHUS B OTHOILIEHUAX MEKIY
Pa3BUTHIMU U pa3BuBaomuMucs crpasamu 2021 r. (nanee — « Tunosast
koHBeHuss OOH»)

I1. 3. The United Nations
Model Tax Convention generally
favours retention of greater so-called
“source country” taxing rights under a
tax treaty—the taxation rights of the
host country of investment—as
compared to those of the “residence
country” of the investor. This has
long been regarded as an issue of
special significance to developing
countries, although it is a position that
some developed countries also seek in
their bilateral treaties.

I1. 3. TunoBasg KOHBEHIINS
Opranuzanuu O0beuHEeHHBIX Harumii
B LIEJIOM OJIarONpUsITCTBYET
COXPAHEHUIO B COOTBETCTBUH C
HaJIOTOBBIM JIOTOBOPOM OoJiee
IIMPOKUX HAJOTOBBIX MPAB y TaK
Ha3bIBAEMOMN «CTPaHbl HCTOUHHUKAY,
TO €CTh MPUHUMAIOIIECH UHBECTULIUU
CTpaHbl, 10 CPABHEHUIO CO «CTPaHOM
PE3UJCHTCTBA» UHBECTOPA. ITOT
BOIIPOC YK€ JIaBHO pacCMaTpPUBAETCS
KaK UMEIONNH 0Cc000e 3HAUCHUE JIJIS
Pa3BUBAIOLINXCS CTPaH, XOTs
HEKOTOPBIE Pa3BUTHIEC CTPAHBI TAKKE
MPUJICP>)KUBAIOTCS TaKOW MO3UIIMU B
CBOUX JBYCTOPOHHHX JIOTOBOpax.

I1. 12. The United Nations
Model Tax Convention represents a
compromise between the source
principle and the residence principle,
although as noted above, it gives
more weight to the source principle
than does the OECD Model Tax
Convention. The United Nations
Model Tax Convention is not
intended to be prescriptive, but to
equip decision-makers in countries
with the information they need to
understand the consequences of these
differing approaches for their
country’s specific situation. The
provisions of the United Nations
Model Tax Convention are not
themselves enforceable. Its provisions
are not binding and should not be
construed as formal recommendations

I1. 12. TummoBast KOHBEHIINA
Opranuzanuu O0bequHeHHbIX Hannmit
MPECTABIIACT COOON KOMIIPOMHUCC
MEK]Ty TPUHIIUIIOM UCTOYHUKA U
MIPUHITUIIOM PE3UICHTCTBA, XOTS, KaK
OTMEUAJIOCh BBIIIE, B HEM IIPUAETCS
OoJee BaXXHOE 3HAYCHUE MPUHITAITY
WCTOYHHKA, YEM 3TO UMEET MECTO B
Tumnosoit koaBeHIu ODCP.
TumnoBas kouBeHIUs OpraHu3aluu
O0bvennHeHHbpIx Harmit
npeaHa3HavYeHa He sl TOTO, YTOOBI
JaBaTh 00s3aTeIbHbIC MTPETMCAHMUS,
a JJIsl TOTO, YTOOBI MPEIOCTABUTH
JU1aM, MPUHUMAIOIIUM PEIICHUS B
CTpaHax, HH(GOpMaIIHIO,
HEOOXOIMMYIO UM JJIsl TIOHUMAaHHUS
MOCJEACTBUN 3TUX PA3TUYHBIX
MOJAXO0J0B JIs KOHKPETHOMN
curyauuu. [lomoxenns Tunoson
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of the United Nations. Rather, the
United Nations Model Tax
Convention is intended to facilitate
the negotiation, interpretation and

practical application of bilateral tax

treaties based upon its provisions.

HaJIOTOBOW KOHBEHIIMM OpraHu3ainuu
OObeauHenHbIX Hammii camu o cebe
HE UMEIOT IOpUINYECKON cuibl. Ee
IIOJIO’KEHHUS HE UMEIOT 00s13aTeIbHOMI
CHUJIBI ¥ HE JIOJIKHBI pacCMaTpUBaTHCS
KaK o(UIMaTbHBIC PEKOMEH AN
Opranuzanuu O0beTMHEHHBIX
Hamuii. Ckopee, Tunoas Hamoronas
KOHBeHIMA OpraHu3anuu
O0bennHenHbIx Haruii npusBana
00JIETYUTh NIEPETOBOPHI, TOJIKOBAHUE
U MIPAKTUYECKOE TPUMEHEHUE
JIBYCTOPOHHUX HAJOTOBBIX
COrJIallleHu, OCHOBAHHBIX Ha €€
MTOJIOJKECHUSAX.

Crarps 7 MoaeabHoi kouBenuuu OOH

BUSINESS PROFITS

I[MpubbLIL NpeAnpusTUs

IT 1. The profits of an enterprise of
a Contracting State shall be taxable
only in that State unless the
enterprise carries on business in the
other Contracting State through a
permanent establishment situated
therein.

I1 l. [TpuObLIL IPEANPUATHUSA
JloroBapuBaronierocs I'ocynapcTBa
MOJICKUT HAIOTOOOJOXKEHUIO TOJBKO B
3TOM rocyaapcTBe, €CIIH TOJIBKO
IpEANpUsATHE HE OCYLIECTBIISIET

NPEANTPUHUMATEIIBCKYIO  JIESTEIIbHOCTh B
npyroM JloroBapuBaromemcs ['ocynapcTse
yepe3 PpacloIO)KEHHOE TaM  MOCTOSHHOE
MPEICTABUTEIBCTRO.

KomMmenTapuu K cratbe

7 MoneabHnoit kousenuuu OOH

IT. 23. [Tap. 3. Under paragraph 1
of Article 7, the business profits of
an enterprise of a Contracting
State are taxable in that State alone
unless the enterprise carries on
business in the other Contracting
State through a permanent
establishment situated therein.
The profits and gains of the

I1. 23. [1ap. 3. B cOOTBETCTBUHU C MyHKTOM |
CTaTbl 7 TpeANpUHUMATENbCKas MPHObLIb
OpEIIPUITHS JloroBapuBaroerocs
['ocynapcTBa moJJIeKUT HAJIOT000I0KEHUIO
UCKJIIOYUTEIFHO B 3TOM TOCYAAapCTBE, €CIIU
TOJIBKO TMPENNpPHUITHE HE OCYIIECTBISIET
JesITeTbHOCTD B Ipyrom
JloroBapuBaromiemcsi I'ocympapctBe uepes
HaXOJIS1Ieecs Tam HOCTOSIHHOE
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business would be worked out by

MpCACTAaBUTCIILCTBO. HpI/I6BIJ'H) Hn 10XO0A4bI OT

deducting all expenses related to | mpenmpuHUMATETHCKON NEeATETbHOCTH
the business activity, other than | ompenensitorcss  myTéMm  BbIYETAa  BCeX
capital expenditures which are [ pacxomos, CBSI3aHHBIX c TaKoM
currently not deductible or | nearenbHOCTBIO, 3a UCKITIOUEHHEM

expenses of a personal or non-
business nature which cannot be
attributed to the business of the
enterprise.

KalluTalbHbIX 3aTpaT, KOTOPbIE B HACTOSIIIEE
BpeMsl HE TOJJIEKAT BBIYETY,
pacxosoB JIMYHOIO XapakTepa WIA He
CBA3AHHBIX  C
NEeATEIbHOCTBIO, KOTOPBIE HE MOIYT OBITh
OTHECEHBI K JIEATEITbHOCTH MPEIIPHUITHS.

a TakKiKC

MPEINPUHUMATETBCKON

Crarpa 11 Moaeannoii konsenunu OOH

INTEREST

IIpoueHThbI
IT 3. The term “interest” as used in | I1 3. Tepmun «TPOLIEHTHDY,
this Article means income from debt | ucronb3yemslii B HaAcCTOSILEH CTaThe,
claims of every kind, whether or not | o3nagaet TIOXO.I OT JIOJITOBBIX

secured by mortgage and whether or
not carrying a right to participate in
the debtor’s profits, and in particular,
income from government securities
and income from bonds or
debentures, including premiums and
prizes attaching to such securities,
bonds or debentures. Penalty charges
for late payment shall not be regarded
as interest for the purpose of this
Article.

TpeOOBaHU JIFOOOTO BUJIa, HE3ABHCUMO
OT TOr'0, 00OeCIIeUEeHBI I OHU MITIOTEKOH U
peayCMaTPUBAIOT JIM MPABO HAa yY4acTHUE B
NpUOBUIM JIOJDKHUKA, W, B YAaCTHOCTH,
BKJIIOYAET JOXOJ OT TOCYAapCTBEHHBIX
IIEHHBIX Oymar, a TakXe J0XOJ OT
0o0NMTranuii Uil JOJITOBBIX 005S3aTEILCTB
(nebentyp), BKJIOYAs ~ TMPEMUH U
BBEIUTPHIIIK, CBSA3aHHBIE C  TaKUMH
IIEHHBIMM Oymaramu, OOJIMTalusIMy WIH
neoentypamu. llItpadusie Hauncnenus 3a

MIPOCPOUKY mJiaTexxa HE
paccMaTpPUBAIOTCS KaK TPOIEHTHI IS
1eael HacTOsIIEeH CTaThH.

KomMmenTapuu k cratbe 11 MoaenasHoii konBenunuun OOH

IT 2. Interest, which, like|II 2. IIpomeHTsl, KOTOpbIE, KaK H

dividends, constitutes income from | AMBUICH B, TPECTABIISIOT COOOM J10X0]1 OT

mov- able capital, may be paid to | nBrKHMOTO KanuTaa, MOTYT
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individual savers who have
deposits with banks or hold savings
certificates, to individual investors
who have purchased bonds, to
individual suppliers or trading
companies selling on a deferred
payment basis, to financial
institutions which have granted
loans or to institutional investors
which hold bonds or deben- tures.
Interest may also be paid on loans
between associated enterprises.

BBITJIAYUBATECS  (DU3WYECKUM  JIUIIAM-
coeperaressiM, UMEIOIINM BKJIaJIbl B OaHKaX
WIH  BIAACIONMM  cOeperareabHBIMU
ceprudukaramMu, (HU3UYECKUM  JIHIIAM-
WHBECTOpaM, TMPUOOPETIINM OOJUTAIINY,
GU3MYECKUM  JIMIIaM-TIOCTaBITUKAM  FUJTH
TOPTOBBIM KOMIIAHHSIM, OCYIICCTBIISIOIIAM
npofaky Ha YCIOBUSX OTCPOUYCHHOTO
miaTexa, (QUHAHCOBBIM  YUPEIKICHUSM,
MPEIOCTABUBIITNM 3aMBI, 1100
WHCTUTYIIMOHATEHBIM WHBECTOPAM,
BJIAICIONITUM OOJIUTAIMSIMU WA JOJTOBBIMU

00s3aTeNbCTBAMU (nebenTypamn).
[TporeHThI TakKe MOTYT BBITUTAYUBATHCS 110
3aliMaM ~ MEXIy  B3aMMO3aBHUCHUMBIMU
IpeIIPUITUIMU.

Crarba 13 Moaeannoii konsenunu OOH

CAPITAL GAINS

Jloxoabl OT NPUPOCTA CTOUMOCTH KANMTAJIa

IT 8. Gains from the alienation of

any property other than that referred
to in paragraphs 1 to 7 shall be
taxable only in the Contracting State
of which the alienator is a resident.

[T 8. Jloxompl OT OTYYXIEHHUS JHOOOTO
WMYIIECTBA, HWHOIO YE€M HMYIIECTBO,
yKa3aHHO€ B MyHKTax 1-7, mojjiexar
HaJIOT000JI0KEHUTO TOJIBKO B
JloroBapuBaromemcs I'ocymapcTse,
PE3UIECHTOM KOTOPOTO SBISIETCA JIMLO,
OTYY’KJIAIOIIIEE TAKOE UMYIIECTBO.

KomMmenTapuu k crarbe 13 MoaenbHoii kouBenunu OOH

4. <...>Accordingly, no distinction
between  capital gains and
commercial profits is made nor is it
necessary to  have  special
provisions as to whether the Article
on capital gains or Article 7 on the
taxation of business profits should
apply. It i1s however left to the
domestic law of the taxing State to

4. <...> COOTBETCTBEHHO, PA3JINYLE MEXKITY
IPUPOCTOM KalMTala M KOMMEPUYECKOM
IpUOBUIBI0 HE MPOBOJUTCS, PaBHO Kak
OTCYTCTBYET HEO0OXOAUMOCTh B
CITEIIUATbHBIX MTOJI0KCHUSIX,
OTIPEIEIISAIONTNX, TOJDKHA JIN TPUMEHSTHCS
CTaThsl O MPHUPOCTE KaMMTaJa JUOO CTAThS
7, peryaupyromas — HaJloTo00JOKCHHE
peANPUHUMATEILCKONH TIpHObUTH. BMmecTe
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decide whether a tax on capital
gains or on ordinary income must
be levied. The Convention does not
prejudge this question.

C TEM pEIICHHEe O TOM, IOJICKUT JIH
B3UMAaHUIO HAJIOT C MPUPOCTA KamuTaja
au00 HajJor ¢ OOBIYHOIO  JOXOJa,
OCTaBJISICTCS Ha YCMOTPECHHE BHYTPECHHETO
3aKOHOJIATEILCTBA rocyaapcTBa,
OCYIICCTBJISAIONIETO HAaJIOT000JIOKEHHE.
KoHBeHIIMST He mpeapemaer JaHHBIHN
BOIIPOC.

IT 5. The Article does not give a
detailed definition of capital gains.
This is not necessary for the reasons
mentioned above. The words
“alienation of property” are used to
cover in particular capital gains
resulting from the sale or exchange
of property and also from a partial
alienation, the expropriation, the
transfer to a company in exchange
for stock, the sale of a right, the gift
and even the passing of property on

death.

II 5. Hacrosmass cratbss HE COIEPKUT
JNETAILHOTO  OIpENeeHHs  MpUpocTa
Kanutajga. B 3ToM HeT He0oOXOAUMOCTH MO
OpPUYMHAM, HU3JI0KEHHBIM BbllIe. TepMHH
«OTYYKJEHUE MUMYLIECTBA» HCIIOJIb3YETCH,
B YAaCTHOCTHM, JJs oOXBaTa IPHUPOCTa
KalMTajla, BO3HUKAIOUIETO B PE3ysbTaTe
IpOAaKU WK 0OMEHa UMYIIECTBA, a TAKXKE
npu YaCTUYHOM OTUYKJICHHH,
JKCIPONpPHALIMM, TEperadye MMYLIECTBA B
KOMIIAHUI0 B OOMEH Ha aKIMH, YCTYIIKE
npaBa, JapeHHM M Jaxe MpU Tepexoie
MMYILIECTBA B OPSJKE HACIEAOBAHMSI.

Crartea 21 Moneannoi kouseHimuu OOH

OTHER INCOME

JApyrue noxoabl

IT 3. Notwithstanding  the
provisions of paragraphs 1 and 2,
items of income of a resident of a
Contracting State not dealt with in
the foregoing Articles of this
Convention and arising in the other
Contracting State may also be taxed
in that other State.

IT 3. HecMoTps Ha MOJIOKEHNUS ITYHKTOB | 1
2, BUJIBI JIOXOJIOB pe3nuieHTa
Jorosapusatomierocss I'ocymapcrBa, He
PacCCMOTPEHHBIE B MPEABIAYLINX CTaThAX
Hacrosield KoHBEeHInN 1 BO3ZHUKAOLIUE B
npyrom Jlorosapusaroniemcs ['ocynapcrse,
MOTYT TaK)ke 00JilaraTbCsi HAJIOTOM B 3TOM
JIPYTrOM roCyJapCTBe.

KovmMmentapuu k cratbe 21 MoaenabHoii kouBenunu OOH

IT 5. Iap 3. This paragraph
constitutes an addition to Article 21

of the OECD Model Tax
Convention. It allows the State in

IT 5. Ilap 3. Hacrodammii DyHKT
npeACTaBiseT Cco0Oi  JOMOJHEHHE K
cratbe 21 MoaenpbHOl — HAJIOrOBOH

koHBeHIMH ODCP. OH pomyckaer, 4To
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which the income arises to tax such
income if its law so provides while
the provisions of paragraph 1 also
allows taxation of that income in the
State of residence. The concurrent
application of the provisions of the
two paragraphs may result in double
taxation. In such a situation, the
provisions of Article 23 A or 23 B as
appropriate are applicable, as in
other cases of double taxation. In
some cases paragraphs 2 and 3 may

rocyaapcTBo, B KOTOPOM BO3HHKAaEeT
J0XOJ, BIIpaBe o0OJlaraTh TAaKOM J10XOJ
HAJIOrOM, €CIIM 3TO MPETYCMOTPEHO €ro
3aKOHOJIaTEILCTBOM, B TO BpeMs Kak
MOJIOKEHUS] TyHKTa | Takke JOMyCKaroT
HAJIOroo0J0XKEHWEe JaHHOTO JI0X0oJa B

rocyJapcTBe PE3HUIICHTCTBA.
OnHOBpeMeEHHOE IIPUMEHEHUE
NOJIOKEHUT  000MX IYHKTOB  MOXET
IIPUBECTU K JBOMHOMY

Hajoroo0noxenuto. B Takoil curyanuu
MPUMEHSIOTCS TIOJOKEHUS CTaTbu 23 A

overlap; they would then produce

the same result.

wm 23 B, B 3aBUCHMOCTH  OT
00CTOSITENILCTB, KaK M B HMHBIX CIIydasix
JIBOMHOTO HAJIOT000JI0KEHHUS. B

HEKOTOPBIX CIy4asix MyHKTHI 2 U 3 MOTYT
NEpEeceKaThCsa; B TAKOM ClIydya€ OHH
NPUBOJAT K OJTUHAKOBOMY PE3YJIbTATY.

Exeroanniii oTuét FIFA 0 MesxknyHapoaHbIx (pyT00IBHBIX TPaHcdepax

2024
2.1 Global overview 2.1 O6mas kapTHHa B MUPE
Global spending on international | O6memupoBoii  o0beM  pacxogoB  Ha
transfer fees reached a total of | MexxnyHaponnbie TpaHcepHbIE BBIILIIATHI

USD 8.59 billion in 2024. This is
the second highest total ever,
topped only by the record
spending of 2023 (USD 9.66
billion). The number of clubs
involved in transfers with fees
reached new heights in 2024,
with 1,100 of them spending
money on transfer fees and 1,378
of them receiving a transfer fee
for at least one outgoing transfer.

With a total of 22,779 transfers, a
new record was set in 2024 for
the number of international
transfers, exceeding last year’s
record by 4.4%. A grand total of
5,123 clubs from around the
world were involved in these

noctur B 2024 roxy 8,59 mapa nonn. CIIIA.
DTO BTOpPOH MO BEJIMUMHE MTOKA3aTENh 32 BCIO
UCTOPUIO, YCTYMNAIOUIUNA JIMIIb PEKOPAHOMY
ypoBHto 3atpat 2023 roga (9,66 mupa noi.
CIIA). KonruecTBo KIIyOOB, y4aCTBYIOIIUX B
TpaHc(epax ¢ BBIIJIATON BO3HArpaxAacHUs,
nocturiio B 2024 roay HOBBIX BbIcOT: 1100 u3
HUX OCYIIECTBWJIM 3aTpaThl HA TpaHChEpHbIE
BBITIIATHI, a 1378 monyuunu TpaHchepHYIO
njaTy Kak MHUHUMYM 3a OJUH TEPEeXOJ]
UTrpoKa.

OOmiee  KOJIMYECTBO  MEXIYyHApPOJHBIX
tpaHcdepoB B 2024 roay coctasuio 22 779,
YTO CTAJIO HOBBIM PEKOPJIOM, NMPEBHICHBIIAM
npouutoroguuii nokasarens Ha 4,4%. B
o0Iel CIIOKHOCTH B ATUX TEpexojiax ObuLIn
3anmeiictBoBanbl 5123 kimyba co Bcero mwupa.
BOJBIIMHCTBO TpaHchepon HE
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transfers. Most transfers do not
include a transfer fee, but the
proportion of transfers with fees
also reached a record high in
2024 with 16.2%.

npeaycMaTpUBAIOT BBITIATEI
BO3HATrpaXKJICHUSI, OJTHAKO JIOJISl TIEPEXO0JIOB C
BBITIJIATOM  Takke  JOCTHUIJIa  PEKOPIHO
BBICOKOTO Mnoka3aresia B 2024 roay, COCTaBUB
16,2%.

E:xxeroansblii oT4éT FIFA 0 MesxkayHapoaHbix ¢gyT00abHBIX TPaHCheEpax

2025

Many of FIFA’s activities centre
around the international transfer
system, which remains one of the
cornerstones of the global
football ecosystem.

3HauyuTenbHasa yacth aesareiibHocTH OUDA
CBsi3aHA C MEXIYHApOJHOM CHCTEMOMU
nepexoioB (TpaHchepoB) UTPOKOB, KOTOpas
OCTaeTCsl OJTHUM M3 KPACyroJbHBIX KaMHEU
r7100a1bHON (YyTOOJIBHOM YKOCHCTEMBI.

Global spending on international
transfer fees surged to an all-time
high of USD 13.08 billion in
2025, a 52.3% increase compared
to the USD 8.59 billion spent in
2024. Once again, a record
number of clubs were involved in
transfers:

1,214 clubs paid transfer fees,
while 1,495 clubs received a fee
for at least one outgoing player.

International transfer activity also
grew again, with 24,558 transfers
completed in 2025 — an increase
of 7.7% over the previous record,
set in 2024. In total, 5,283 clubs
worldwide were involved in these
transfers. Although most
transfers are still completed
without a fee, the proportion of
transfers with fees climbed to a
record 17.7% in 2025.

OOmme pacxogpl Ha MEXAYHAPOJHbIE
Tpancdepnsie cOopsl B 2025 roay 10CTUTIIH
HMCTOPUYECKOro MakcumymMa B pazmepe 13,08
miapa gosuiapos CIIA, yBennunBIINCH Ha
52,3% 1o cpaBHeHuro c¢ 8,59 mupna
nossapos CHIA, norpauennsiMu B 2024
rony. B ouepenHonm pa3  peKOpIHOE
KOJIMYECTBO  KIyOOB  y4aCTBOBajJo B
tpancdepax: 1 214 ki1y00B BhINJIAYMBAIU
TpaHc(epHbie cOopbl, Toraa kak 1 495
KJIy0oB MOy YHJIH TpaHc(epHbIe
BBIILUIATBI 32 Kak MHUHUMYM OJIHOTO
BBIOBIBAIOIIETO UTPOKA.

MexayHaponHas TpaHc(epHas aKTUBHOCTh
TaKke BHOBB BhIpocia: B 2025 romy ObLIO
coBepuieHO 24 558 TpaHcgepoB, yTO Ha
7,7% OoJuble NpeabLAyIero PpeKopiaa,
ycraHoBieHHoro B 2024 roxy. B oOmei
cIIOXHOCTH S5 283 kiay0a mo BceMy MuUpy
NPUHSIIN yYacTHe B 3TUX TpaHcdepax. XoTs
OOJIBIIMHCTBO TEPEXOAOB  MO-TIPEKHEMY

OCYILECTBIISIETCS oe3 BBITIJIATHI
TpaHC(EpHOTO  BO3HATPAKIACHUS,  JIOJIS
TpaHcdepon C BBITIJIATOM cOopoB

YBEIUYUIACh JO PEKOPJAHOTO YPOBHS H
coctasuia 17,7% B 2025 ronay.
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Arbitration CAS 2021/A/8229 Leeds United Football Club Limited v.
RasenBallsport Leipzig GmbH, award of 4 November 2022
URL.: https://jurisprudence.tas-cas.org/pdf/8229.pdf

I1. 13. On 25 January 2020, RB
Leipzig, LUFC and the Player
concluded the tripartite Loan
Agreement, by means of which they
agreed that the Player would be
transferred temporarily from RB
Leipzig to LUFC until 30 June 2020.
The Loan Agreement contained a
“Purchase Option” and the Purchase
Obligation, which provide as follows:
“9. Purchase Option: [LUFC] shall be
entitled (notwithstanding the case
stipulated in clause 10 when [LUFC]
shall be obliged) to permanently
transfer the Player to [LUFC] with
effect as of July 1, 2020 by unilateral,
written declaration, which shall be
submitted to [RB Leipzig] by May
30, 2020 at the latest.

I1. 13. 25 suBapsa 2020 rona RB
Leipzig, LUFC u Urpok 3axitrouninu
TpexcTopoHHuid TpanchepHbIi
KOHTPAKT Ha yCIOBUAX «aPEHIBD», B
COOTBETCTBHH C KOTOPBIM OHHU
JOTOBOPUITUCH, 4TO Urpok Oyner
BpeMeHHO nepeBenieH u3 RB Leipzig B
LUFC no 30 urons 2020 roaa.
JloroBop apeHbl coaeprxan «OniuoH
Ha OKYNKy» U O053aTeNIbCTBO 10
MOKYTIKE, KOTOPbIE TIPElyCMaTPUBAIOT
caexnytoiiee: «9. OnunoH Ha
nokynky: [LUFC] umeet nipaBo
(He3aBHCHMO OT cllydas,
IIPEAYCMOTPEHHOTO B ITyHKTE 10
Kontpakra, korga [LUFC] Oyner
00s3aH IPUOOPECTH UTPOKA)
OCYIIIECTBUTD MOCTOSIHHBIN TTEPEBOT
Urpoxka B [LUFC] ¢ 1 urona 2020
ro/ia MyTeM OJJHOCTOPOHHETO
MMCBMEHHOTO 3asBJICHUS, KOTOPOE
J0JKHO OBITH HampasiieHo [RB
Leipzig] ne nmo3zauee 30 mas 2020
roja

I1. 106. At the same time, even if the
Purchase Obligation would not be
triggered, LUFC could still invoke
the Purchase Option and acquire the
services of the Player for the 2020/21
season without requiring RB
Leipzig’s consent and for the same
transfer fee of EUR 21,000,000. T

IT. 106. B 10 ke BpeMs, 1axxe eciu
O0s13aTenbCTBO MO MOKYIKE HE OyeT
npuBeneHo B ucnosinenue, LUFC Bce
pPaBHO MOXXET BOCTIOJIB30BAThCS
OnuroHOM Ha MOKYTIKY U
npuobpecTty npasa Ha Mrpoka Ha
ce30H 2020/21 6e3 HeoOX0IUMOCTH
nosryuerus cornacusi RB Leipzig u 3a
Ty %€ CyMMY TpaHC(HEPHOTO
BO3Harpaxjienus B pazmepe 21 000
000 eBpo.

I1. 107. If the Purchase Option would
be invoked or the Purchase

I1. 107. B ciiyuae akTuBauuu
OnuuoHa Ha MOKYIIKY WU
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Obligation triggered, RB Leipzig
would not be in a position to block
the permanent transfer of the Player
or (re)negotiate the transfer fee of
EUR 21,000,000.

ucnonHeHus: O6s3aTeNnbCTBA 1O
nokynke RB Leipzig He cmoxer
BOCTIPEIATCTBOBAThH MIOCTOSITHHOMY
nepexony Urpoka wiu nepecMoTpeThb
CyMMY TpaHC(hepHBIX KOMIIEHCAIIU B
pazmepe 21 000 000 eBpo.

I1. 109. While LUFC’s disinterest in
the Player’s services may have been a
valid argument not to extend the loan
(in accordance with the FIFA
COVID-19 Guidelines) and not to
invoke the Purchase Option, it was
not a valid argument to shy away
from the Purchase Obligation.

IT. 109. B 10 Bpems kak
He3auHTepecoBaHHOCcTh LUFC B
npuoOpereHuu ycayr Urpoka morna
ObI OBITH TPU3HAHA B KAYECTBE
000CHOBaHHOT'0O MOBOJA AJI TOTO,
4yT0OBI HE TIpoAJieBaTh TpaHcdep Ha
YCIIOBUSIX «apeHAbD» (B COOTBETCTBUU
¢ PykoBogctBom ®UDA o COVID-
19) u "He Bocnoab30BaThest OMIIMOHOM
Ha MOKYIIKY, 3TO HE SIBJISIETCS
000CHOBaHHBIM JIOBOJOM JIJIs
ykJjoHeHus oT O0s13aTenbCcTBa 110
MTOKYIIKE.

Arbitration CAS 2018/A/6002 Club Atlético Banfield v. Juan Ramon

Cazares Sevillano, Clube Atlético

Mineiro, Club de Alto Rendimiento

Especializado Independiente del Valle & FIFA, award of 7 July 2020
URL: https://www.sennferrero.com/wp-content/uploads/2021/01/6.-cas-2018-a-
6002-club-atletico-banfield-v-juan-ramon-cazares-sevillano-club-atlet.pdf

I1. 13. "5.1. Independiente establieses
in favor on Banfield a definitive
purchase option of one hundred
percent (100%) of the registration
rights and fifty percent (50%) of the
economic rights derived from the
registration rights on the Players
transfer (hereinafter referred to as the
"Purchase Option") for the sum of
UNITED STATES DOLLARS ONE
MILLION AND FIVE HUNDRED
THOUSAND (USD 1.500.000)..."

I1. 13. Independiente npenoctaBusieT
B nosib3y Banfield 6e3ycinoBHOe
paBo BbIKyMa cTa mnpoieHToB (100%)
PErUCTPAllMOHHBIX TIPaB U
nATHAECITH TTpoieHTOB (50%)
SKOHOMUYECKHUX MPaB, CBSI3aHHBIX C
PETUCTPAIIMOHHBIMY MPaBaMH Ha
Urpoka, B oTHOIIEHUHU TpaHCchepa
Urpoka (nanee umeHyembiit «ONIuoH
Ha MOKYTKY»), 3a cymmy OJIMH
MUWJUINOH ITATBCOT ThICAY
JOJIJIAPOB CHIA (USD 1 500
000).

I1. 16. "In the event that BANFIELD
decides to execute the purchase
option provided for in the agreement
for the loan with definitive
purchasing option of the economic

I1. 16. B cnyuae, ecnu Banfield
IPUMET PEILlIEHUE BOCIOJIb30BAThCA
OnuroHOM Ha MOKYIIKY,
npeaycMOTpeHHbIM TpaHchepHbIM
COTJIAIIEHUEM Ha YCIIOBUSAX «apPEHIbD)



https://www.sennferrero.com/wp-content/uploads/2021/01/6.-cas-2018-a-6002-club-atletico-banfield-v-juan-ramon-cazares-sevillano-club-atlet.pdf
https://www.sennferrero.com/wp-content/uploads/2021/01/6.-cas-2018-a-6002-club-atletico-banfield-v-juan-ramon-cazares-sevillano-club-atlet.pdf
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rights derived from the registration
rights, THE PLAYER undertakes to
sign with BANFIELD a statutory

employment contract... "

¢ 0e3yCIOBHBIM MPABOM BBIKYTIA
HKOHOMUYECKUX MPaB, CBI3aHHBIX C
BJIaJICHUEM PETUCTPAIIMOHHBIMU
npaBamu Ha Urpoka, Urpok
00s13yeTcs 3akirounTh ¢ Banfield
TPYJOBO IOrOBOP B COOTBETCTBUH C
TpeOOBAHUSIMU TPYAOBOIO
3aKOHOJIaTEJILCTBA. ..

I1. 131. Indpendiente established in
favor on Banfield a definitive
purchase option for the sum of USD
1,500,000. The price of the purchase
option if executed, had to be paid by
Banfield in three payments, starting
on January 30, 2016. The purchase
option should have been exercised by

Banfield prior to November 30, 2015.

I1. 131. Indpendiente npegocTaBui B
noJsib3y Banfield 6e3ycnoBHOE mpaBo
BbIKyIa Mrpoka cronmoctsio 1 500
000 monmnapos CIIA. Ilena Onuona
B CJIy4ae €ro peaau3aiuu JoJKHA
Obu1a ObITH BhITIaueHa Banfield
TpeMs IUIaTexkamMu, HaunHas ¢ 30
ssaBapst 2016 roga. OnuuoH Ha
MOKYTIKY JT0JKEH ObLUT OBITH
peanu3oBan Banfield no 30 Hos16ps
2015 rona.

[1. 147. The above means that if
Banfield exercised the purchase
option contained in the Second Loan
Agreement, then the Player will
become a permanent player of
Banfield and the Banfield
Employment Agreement would be in
force.

I1. 147. Ha ocHOBaHuM
BBIIIICU3JI0KEHHOT'0, €CJIN OBl
Banfield Bocniosib3oBascs npaBom
BBIKYTIA, YCTAHOBJICHHBIM BTOPBIM
TpancepHbIM coTNIallIeHUEM Ha
YCIIOBUSX «apeHib», To Mrpok cran
ObI OCTOSHHBIM UTpokoM Banfield, a
TpyaoBoit norosop ¢ Banfield umen
OBl 00s13aTEILHYIO CHITY.

I1. 150. The Panel agrees with the
Appellant with respect to the
common practice, in the business of
football, of the purchase options, and
that it is in general, an effective and a
legal instrument that may also entail
legal effects on the players involved
regarding their future employment
agreements.

I1. 150. Cyn nogaepxuBaet JOBOJ
3asiBUTENSI OTHOCUTENBHO TOTO, UTO
ucnoiab3oBanue ONIMOHOB HA
HOKYTIKY SIBJISIETCS] OOBIYHOM
pakTUKON B (pyTOOILHOM OH3HECE U
YTO TaKasi KOHCTPYKIIUS 3aKOHHBIM
UHCTPYMEHTOM, KOTOPBII MOXKET
TaK)Ke BJICYb 32 COOOM IOPUINUECKHE
TIOCTICICTBHSI JJIsl UTPOKOB B
OTHOIICHUHU UX OyTyIIHUX TPYTOBBIX
JIOTOBOPOB.

Crarbsa 5 MoaeabHoM KOHBeHIIUN OpraHu3anuy 3KO0HOMHYECKOT0
COTPYIHUYECTBA ¥ PA3BUTHS B OTHOLLIEHUYU HAJIOTOB HA JI0XObI M KANTUTAJI
2017 r. (masee — MoaeabHasi kouBeHiuss OICP)




80

PERMANENT ESTABLISHMENT
IlocTOsIHHOE NPEACTABUTEIHLCTBO

I1. 1. For the purposes of this
Convention, the term “permanent
establishment” means a fixed place of
business through which the business
of an enterprise i1s wholly or partly
carried on.

I1.1. JIns ueneit HacTosIeH
KoHBeHIIUM TEPMUH «IIOCTOSIHHOE
MPE/ICTABUTEIIHLCTBOY» O3HAYAET
MOCTOSIHHOE, YETKO 3aKPEIJICHHOE
MECTO BeJICHUs OM3Heca, uepes
KOTOPOE€ OCYIIECTBIISICTCS MOTHAS WIH
YaCTUYHAs NMPEANPUHUMATEIbCKAS
JIESITETbHOCTh MPEANPUSATHSL.

I1. 2. The term “permanent
establishment” includes especially:
(a) a place of management;

(b) a branch;

(c) an office;

(d) a factory;

(e) a workshop; a mine, an oil or gas
well, a quarry or any other place of
extraction of natural resources.

I1. 2. TepMuH «IOCTOAHHOE
MPE/ICTAaBUTEIHCTBOY» BKIIIOYAET, B
YaCTHOCTHU: (a) MECTO yIPABIICHHUS,
(b) otnenenue;

(c) KoHTODY;

(d) pabpuxy;

(€) MacTepcKy1o;

(f) pynHuK, He(TAHYIO WIIH Ta30BYIO
CKBa)KUHY, Kapbep WM JII000€ Ipyroe
MECTO JOOBIYU IPUPOJHBIX PECYPCOB.

I1. 3. The term “permanent
establishment” also encompasses:

(a) a building site, a construction,
assembly or installation project or
supervisory activities in connection
therewith, but only if such site,
project or activities last more than six
months;

(b) the furnishing of services,
including consultancy services, by an
enterprise through employees or other
personnel engaged by the enterprise
for such purpose, but only if activities
of that nature continue within a
Contracting State for a period or
periods aggregating more than 183
days in any 12-month period
commencing or ending in the fiscal
year concerned.

I1. 3. TepMHH «IOCTOSTHHOE
MPEJCTAaBUTEIIHLCTBOY» BKIIIOUAET
TaKxXe:

(a) CTpOUTENBHYIO IOMIAJKY,
CTPOUTEIbHBIN, MOHTAKHBIN HJIN
cOOPOUHBII OOBEKT, WK CBSI3AHHYIO C
HUMH HaJA30PHYIO AESTEIbHOCTh, HO
JUIIb B TOM CITy4dae, €Clid
MPOJIOJIKUTEILHOCTD PadoT,
CBSI3aHHBIX C TaKOM IIJIOIIAJAKOM,
00BEKTOM WJIH JIEATETLHOCTHIO
MPEBBIIAET MIECTh MECSIIEB;

b) okazaHue yciyr, BKJIO4as
KOHCYJIbTaTUBHBIE YCIIYTH,
MPEANPUSTAEM C PUBJICUCHUEM
COTPYJHUKOB UJIM MHOTO MepCoHaa,
HAaHUMAEMOTO MPEANPUITHEM C ITOU
1[EJIBbI0, HO JIMIIb B TOM ClTydae, €CJIu
JIeATEeIbHOCTh TAKOT'0 XapakTepa
OCYILIECTBIISIETCA B
JoroBapuBaroniemcsi rocy/1apcTBe B
TEUEHHE MEePHUOJIa WU IEPUOJIOB,
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COCTABJISIFOIINX B COBOKYITHOCTH
cBbIIe 183 qHel 3a
JIBEHAAI[ATUMECSTYHBIN CPOK,
HAYMHAIOIIUIHCS WIN
3aKaHYMBAIOIIUICS B
COOTBETCTBYIOIIEM HAJOTOBOM TOJY.

I1.4. Notwithstanding the preceding
provisions of this Article, the term
“permanent establishment™ shall be
deemed not to include:

(a) the use of facilities solely for the
purpose of storage or display of
goods or merchandise belonging to
the enterprise;

(b) the maintenance of a stock of
goods or merchandise belonging to
the enterprise solely for the purpose
of storage or display;

(c) the maintenance of a stock of
goods or merchandise belonging to
the enterprise solely for the purpose
of processing by another enterprise;
(d) the maintenance of a fixed place
of business solely for the purpose of
purchasing goods or merchandise or
of collecting information, for the
enterprise;

(e) the maintenance of a fixed place
of business solely for the purpose of
carrying on, for the enterprise, any
other activity;

(f) the maintenance of a fixed place
of business solely for any
combination of activities mentioned
in subparagraphs (a) to (e), provided
that such activity or, in the case of
subparagraph (f), the overall activity
of the fixed place of business, is of a
preparatory or auxiliary character.

I1. 4. He3aBucumo OT NpeAbIAYIINX
TMOJIOKEHUM HACTOSILEN CTaThU
TEPMUH «IIOCTOSTHHOE
MIPEICTABUTEIIHCTBO» HE BKIIIOYACT:
(a) ucronab3oBaHue 00BHEKTOB
HCKITFOUATEITLHO JIJIS 1IN XpaHEHUS
WM IGMOHCTpPAITUH U3ETHN HITN
TOBAPOB, MPUHAJICIKAIINAX
MPEAPUATHIO;

(b) ckmanupoBaHUe 3aMmacoB U3ICTUN
WU TOBApOB, IIPUHAICKAIIINX
MPEANPUATHIO, HCKITFOUUTEIIBHO IS
1T XpaHEHUS WA JEMOHCTPAIINH;
C)CKJIaIUPOBAHUE 3aI1aCOB M3CIUI
WU TOBApOB, IPUHAICKAIIINX
MPEANPUATHIO, HCKIFOYUTEIBHO TSI
eI o0paboTKH Ipyrum
MIPEANPUITHEM,

(d) coneprxanue MOCTOSIHHOM
KOHTOPBI UCKITFOUNTEIBHO JIJIS TIEITH
MPUOOPETEHUS U3ICTNI W TOBAPOB
i coopa uHpopMaIuu st
MPEIITPUSATHS,

(e) coaeprkaHue MOCTOSTHHOM
KOHTOPBI HCKITFOUUTEIIBHO JIJIS 1IN
OCYIIIECTBJICHUS B MHTEpECaX
MPEANPUATHS JTI000H Ipyroit
JIeSATCIIbHOCTH,

(f) conep>kaHue MOCTOSTHHON KOHTOPBI
UCKJTFOUUTEILHO JUIA JIF0O0TO
COYETAHHUS BHJIOB JICITCIIBHOCTH,
YIOOMSIHYTBIX B IOJAMYHKTax (a)-(e),
MIPU YCJIOBUH, YTO TaKas
JeSATEeIIbHOCTh WJIM B CiTy4ae Til. f)
o01mas 1esITeNbHOCTh TOCTOSTHHOM
KOHTOPBI B PE3YJIbTATE TAKOTO




82

COYETAHUSA UMEET MOATOTOBUTEIbHBIN
WJIM BCTIOMOTATEJIbHBIN XapaKTep.

Cratba 7 MoaeabHoii konBennuu OOCP
BUSINESS PROFITS
Ipu6bLIL NpeANPUATHSE

I1. 1. Profits of an enterprise of a
Contracting State shall be taxable
only in that State unless the
enterprise carries on business in
the other Contracting State
through a permanent
establishment situated therein. If
the enterprise carries on business
as aforesaid, the profits that are
attributable to the permanent
establishment in accordance with
the provisions of paragraph 2
may be taxed in that other State.

I1. 1. [IpuObLTE IpEANPUATHS OJHOTO
JloroBapuBaromerocs rocy1apcraa
HOJJIEKUT HAIIOT000JI0KEHUIO TOJIBKO B
atoM ['ocynapcTse, eciii TOIBKO 3TO
IPEANPUATHE HE 3aHUMACTCS
NPEANPUHUMATEIIBCKON AEATETBHOCTHIO B
apyrom Jlorosapusaroiemcs rocy1apcrse
yepes HaxoAsa1Ieecss B HEM IIOCTOSTHHOE
IIPEACTAaBUTENILCTBO. Eciu npennpustue
3aHUMAETCs BBILICYIIOMSIHYTOU
IIPEAIIPUHUMATEIIBCKOMN 1EATEIbHOCTBIO,
TO MPHUOBUIb MPEANPUATHS, OTHOCALIASCS
K OTOMY IIOCTOSIHHOMY
IIPEACTABUTENLCTBY B COOTBETCTBUU C
MOJIOKEHUSIMU ITYHKTA 2, MOXKET
o0JiaraTbCsi HAJIOTOM B 3TOM JAPYTOM
l'ocynapctse.

I1. 4. Where profits include items
of income which are dealt with
separately in other Articles of
this Convention, then the
provisions of those Articles shall
not be affected by the provisions
of this Article.

I1. 4. Eciiu npuObLIh BKJIFOYAET CTAThU
0X0J1a, KOTOPBIE OTAEIBHO
paccMaTpUBaKOTCA B APYTUX CTATHAX
Hactosierd KoHBeHnu, TO MOJIOKEHUS
3THUX CTAaTEW HE 3aTPAaruBarOTCSA
MOJIOKEHUSIMUA HACTOSIEU CTaThH.

KommenTtapuu k crtatee 7 MoaenbHoi koHBeHIIH OO CP

I1. 1. This Article allocates
taxing rights with respect to the
business profits of an enterprise
of a Contracting State to the
extent that these profits are not
subject to different rules under

I1. 1. Hacrosias CtaThs pacnpenenser
HaJIOTOBBIE MTOJTHOMOYHS B OTHOIIEHUH
KOMMEpYECKON NpUObLIH MPEATPUSITHS
JlorosapuBatrouierocs I 'ocynapcrsa B TOH
Mepe, B Kakoi Takasi mpuObLIb He
NOANAAAET MO JICHCTBUE UHBIX MPABUII,
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other Articles of the Convention.
It incorporates the basic principle
that unless an enterprise of a
Contracting State has a
permanent establishment situated
in the other State, the business
profits of that enterprise may not
be taxed by that other State
unless these profits fall into
special categories of income for
which other Articles of the
Convention give taxing rights to
that other State.

IPENYCMOTPEHHBIX IpyruMu CTaThsiMu
Konsenunu. OHa 3akpernisieT OCHOBHOM
IIPUHLIAIL, COIVIACHO KOTOPOMY, €CIIH
npeanpustyue Jloropapusaromerocs
I'ocynapcTBa HE IMEET ITOCTOSIHHOTO
IIPEICTaBUTENILCTBA, PACIIOJIOKEHHOTO B
npyrom ['ocynapcrse, kommepueckas
IpUOBLIb ATOTO MPEAIPUITUS HE MOKET
o0JaraTbCsi HAJIOTOM B 3TOM JIpyTrOM
['ocynapctBe, eciau TOJIBKO Takas IpUObLIb
HE OTHOCHUTCS K 0OCOOBIM KaT€ropusM
JI0X0/1a, B OTHOIIIEHUU KOTOPBIX APYTUe
Crartpn KoHBEeHIINM NPEOCTABISIOT
aToMy Apyromy ['ocynapcTBy HaOroBsle
IIOJTHOMOYHS.

I1. 71. Although it has not been
found necessary in the
Convention to define the term
«profitsy, it should nevertheless
be understood that the term when
used in this Article and
elsewhere in the Convention has
a broad meaning including all
income derived in carrying on an
enterprise. Such a broad meaning
corresponds to the use of the
term made in the tax laws of
most OECD member countries.

I1. 71. HecmoTtps Ha TO, yTo B KoOHBEHIIMM
HE COWIM HEOOXOAUMBIM OMPEICIUTh
TEPMUH «IIPUOBLIbY, CIEAYET YUYUTHIBATD,
YTO 3TOT TEPMHUH MPHU €r0 UCIOJIH30BAHUN
B JIAHHOM CTaThe U JPYTUX CTAThSIX
KonBeH1un nmeeT mmpokoe 3HaueHue,
OXBAaTHIBAIOIIIEE BCE JIOXO/IbI, TOJTYUYCHHBIE
MIPY OCYIIECTBIICHUU
MPEINPUHUMATEIBCKOMN €A TEIIBHOCTH.
Takoe mupoKkoe 3HaYCHUE COOTBETCTBYET
WCIIOJIb30BaHUIO ATOTO TEPMHUHA B
HaJIOTOBOM 3aKOHOJATEIHLCTBE
OoJsbIIMHCTBA rocynapctB-uiieHoB ODCP.

I1. 74. The question, however,
could arise with respect to other
types of income and it has
therefore been decided to include
a rule of interpretation that
ensures that Articles applicable
to specific categories of income
will have priority over Article 7.
It follows from this rule that
Article 7 will be applicable to
business profits which do not
belong to categories of income
covered by these other Articles,

I1. 74. OnHako BOMPOC MOKET BOSHUKHYTh
B OTHOIIICHUU JPYTUX BUJIOB JJOXOJ0OB, U
MIOATOMY OBLIIO MPUHSITO PEUICHUE O
BKJIFOUEHUHU MPaBUIa TOJKOBAHUSA,
obecrnieunBaroIee NMPUOPUTET CTATEH,
MPUMEHHUMBIX K KOHKPETHBIM KaTErOprsM
JI0X0JI0B, HaJ craren 7. M3 atoro mpasuna
CJIEAYEeT, YTO CTaThs 7/ MPUMEHHUMA K
pEeANPUHUMATETHLCKON TPUOBLITH,
KOTOpasi He OTHOCUTCS K KaTerOpusiM
JI0XOJI0B, OXBaThIBAEMbBIM 3TUMHU JAPYTUMU
CTaThSIMH, a TAKXKE€ K 10X0JaM, KOTOpPbIE B
COOTBETCTBUHM C ITyHKTOM 4 ctareit 10 u
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and, in addition, to income which
under paragraph 4 of Articles 10
and 11, paragraph 3 of Article 12
and paragraph 2 of Article 21,
fall within Article 7.This rule
does not, however, govern the
manner in which the income will
be classified for the purposes of
domestic law; thus, if a
Contracting State may tax an
item of income pursuant to other
Articles of this Convention, that
State may, for its own domestic
tax purposes, characterise such
income as it wishes (i.e. as
business profits or as a specific
category of income) provided
that the tax treatment of that item
of income is in accordance with
the provisions of the Convention.
It should also be noted that
where an enterprise of a
Contracting State derives income
from immovable property
through a permanent
establishment situated in the
other State, that other State may
not tax that income if it is
derived from immovable
property situated in the first-
mentioned State or in a third
State (see paragraph 4 of the
Commentary on Article 21 and
paragraphs 9 and 10 of the
Commentary on Articles 23 A
and 23 B).

11, mynkTom 3 ctateu 12 1 myHKTOM 2
cratbu 21 moanaaaroT noj ACHUCTBUE
ctathu 7. OJTHAKO 3TO MPABUJIIO HE
peryiupyeT crnocod KBanuukaiuu
0X0J1a IS NENEeH HallMOHAJIbHOTO
3aKOHOJIaTeNhCTBA. Takum 00pa3om, eciiu
JloroBapuBatoieecs I'ocyaapcTBO MOXKET
oOJyaraTh HAJIOTOM BH/T JOXO/1a B
COOTBETCTBHUHM C APYTUMU CTAThSIMU
Hacrosmer Konsenuuu, 3to I'ocynaperso
B LIEJISIX CBOETO BHYTPEHHETO
HAJOr000I0XKEHUS MOXKET
KBIM(PUIIUPOBATH TAKOU T0XOJ O
CBOEMY YCMOTPEHHUIO (T.€. KaK
npeANPUHUMATENbCKYIO TPUOBUTH HIIH KaK
KOHKPETHYIO KaTerOpHIO J0X0/1a) IPH
YCIIOBUH, YTO HAJIOTOBO-IIPABOBASI
KBJIM(PHUKALIUSI STOTO BUJA J10X0/1a
COOTBETCTBYET MOJ0KEeHUsIM KOHBEHIINM.
Crnenyet Tak:ke OTMETUTh, UTO €CJIN
npeanpusitue JJoropapuBaromierocs
l'ocynapcTBa nostyyaer 10xoz ot
HEJIBH>)KMMOTO UMYIIECTBA Uepe3
MOCTOSIHHOE TIPEICTaBUTENbCTBO,
pacnoJiokeHHoe B Ipyrom 'ocynapcTse,
310 Apyroe ['ocyaapcTBO HE MOXKET
oOJiarath HAJIOTOM TaKOM JOXOJI, €CIU OH
MOJIY4EeH OT HEABMKUMOTO UMYILIECTBA,
HaXOJISIIIETOCs B IEPBOM YIIOMSIHYTOM
l'ocynapctee nnm B TperbeM ['ocynapcTse
(cm. myHkT 4 KoMMmeHTapueB Kk ctaTthe 21 u
nyHKThI 9 u 10 KoMMeHTapueB K cTaTbsim

23A u 23B).

Cratba 11 Mog

eJbHOM KoHBeHIIMu ODCP

INTEREST

IIpoueHTsl
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I1. 18. The term “debt-claims of every
kind” obviously embraces cash deposits
and security in the form of money, as
well as government securities, and
bonds and debentures, although the
three latter are specially mentioned
because of their importance and of
certain peculiarities that they may
present. <...>

On the other hand, debt-claims, and
bonds and debentures in particular,
which carry a right to participate in the
debtor’s profits are nonetheless
regarded as loans if the contract by its
general character clearly evidences a
loan at interest.

I1. 18. TepmuH «70JaTOBBIE TPEOOBAHUS
JTH000TO poaay, OYEBHUIHO, OXBATHIBACT
JICHE)KHBIE BKJIAJIBI M 00EeCIIeYeHHE B
JeHe)KHOU (popMe, a Takxke
rocyJapCTBEHHBIC IICHHBIE OyMard,
00JIUTaIlMy U JI0JITOBBIE 003aTEILCTBA,
XOTS TPH MOCIIECTHUX BHUJIA YITIOMSHYTHI
0c000 BBUY UX BOXKHOCTH M HEKOTOPBIX
0COOEHHOCTEH, KOTOPhIE OHU MOTYT
MpeaCTaBIATh. <...>

C npyroii CTOPOHBI, JOJTOBHIE
TpeOOBaHUs, U B OCOOCHHOCTH OOJIUT AN
U JI0JITOBBIE 00s13aTeNIbCTBA, KOTOPHIS
JAI0T MPaBO Ha y4acTUE B IPUOBLIH
TOJDKHUKA, TEM HE MEHEe
paccMaTpUBAIOTCS KakK 3aiiMbl, €CITU U3
JIOTOBOpA IO €ro 00IIeMy XapaKTepy
SIBCTBYET, YTO OH MPEJCTaBIISIET COOOH
3a€M MO/ MPOLICHTHI.

Crartba 12 MoaeabHoit kouseHuuu OICP

ROYALTIES

PosiaTu

I1. 2. The term “royalties” as used in
this Article means payments of any
kind received as a consideration for
the use of, or the right to use, any
copyright of literary, artistic or
scientific work including

I1. 2. Tepmun «posnTHY,
VICTIOJIB3YEMBIN B HACTOSIIEN CTAThE,
O3HAa4YaeT IJIaTEKU JI000ro BUIA,
MOJTyYEHHbIEC B KAYECTBE
BO3HArpakKJICHUS 32 UCTIOJb30BAHUE
WJIM 32 MPEJOCTABIICHHE MPaBa Ha
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cinematograph films, any patent,
trade mark, design or model, plan,
secret formula or process, or for
information concerning industrial,
commercial or scientific experience.

UCTIOJIb30BaHUE aBTOPCKUX MpaB Ha
11060€ POU3BEICHUE JTUTEPATYPHI,
HCKYCCTBa U HAy4HYIO paboTy,
BKJIFOUYAsi KUHO(UIBMBI HIIN TUICHKH U
3BYKO3aIHCH, UCTIOIb3YEMbIEC IS
paznuo- U TeJeBellaHus, TaTeHTHI,
TOBapHbIE 3HAKH, YEPTEIKU WU
MO/IEJIH, TIJIaHbI, 3aCEKPEUCHHBIC
(opMyIIBI HITH TIPOLIECCHI, HITH 32
UCIOJIb30BaHUE WU MPEJOCTABICHUE
IpaBa Ha UCTIIOJIB30BaHUE
IPOMBIIIIIEHHOTO, KOMMEPYECKOTO
100 HAYYHOT'0 000pYAOBAHUS, UIIH 32
UH(OPMAIUIO OTHOCUTEIBHO
IPOMBIIIIIEHHOTO, KOMMEPYECKOTO MU
HAYYHOTO OMBITA.

KomMmenTapuu k cratbe 12 MoaenabHoii kouBenunu OICP

I1. 8. Paragraph 2 contains a
definition of the term «royaltiesy.
These relate, in general, to rights or
property constituting the different
forms of literary and artistic
property, the elements of
intellectual property specified in
the text and information concerning
industrial, commercial or scientific
experience. The definition applies
to payments for the use of, or the
entitlement to use, rights of the
kind mentioned, whether or not
they have been, or are required to
be, registered in a public register.
The definition covers both
payments made under a license and
compensation which a person
would be obliged to pay for
fraudulently copying or infringing
the right.

I1. 8. ITyHKT 2 coepKUT OonpeAeIeHre
TepMUHA «postnTu». K HeMy, kak
MIPaBUIIO, OTHOCSITCS ITpaBa Uin
MMYUIECTBO, ABJISIOMINAECS PA3TUIHBIMU
(dbopmamu IUTEpaTypHOI U
XYyJ0°KECTBEHHOM COOCTBEHHOCTH,
O00BEKThl HHTEIUIEKTYaIbHOU
COOCTBEHHOCTH, YKa3aHHbIE B TEKCTE, a
TaK)xe UHPOopMalrs OTHOCUTEIIBHO
MPOMBIIIUIEHHOT'0, KOMMEPYECKOTO WU
HAy4HOI'O onbITa. JlaHHOE OnpeieIeHue
MPUMEHSIETCS K IIaTekKaM 3a
UCITOJIb30BAHUE WM 3a IIPABO
MCIIOJIb30BaHUs MPaB TAKOTO POJa,
HE3aBHCHUMO OT TOT0, ObUIH JIM OHU
3aperuCTPUPOBAHBI WA TPEOYIOT JTN
pPErHCTPaLiU B TOCYJapCTBEHHOM
peectpe. OnpeneneHrue 0XBaTbIBaeT Kak
MJIaTEeXH, TPOU3BOAUMBIE T10
JUUEH3UOHHOMY JIOTOBOPY, TaK U
KOMITEHCAIIMIO. KOTOPOE JIMIO 0053aHO
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BBIIIJIATUTD 3d HC3aKOHHOC KOITMPOBAHUC
IIpaBa WUJH MoCATaTCIIbCTBO HA HCTO.

Crartbs 12 MoaeabHoii kouBennuu O2CP

ROYALTIES

Posiarn

I1. 2. The term «royalties» as used in
this Article means payments of any
kind received as a consideration for
the use of, or the right to use, any
copyright of literary, artistic or
scientific work including
cinematograph films, any patent,
trade mark, design or model, plan,
secret formula or process, or for
information concerning industrial,
commercial or scientific experience.

I1. 2. Tepmun «posnTn»,
VCTIOJIB3YEMBIN B HACTOSIIEN CTAThE,
03HAYaeT IJIaTeXu JIF0OOro BUAA,
NOJIyYCHHbIE B KAUECTBE
BO3HArPaXKJICHU 3 UCIOJb30BAHHE
WIM 32 IIPEIOCTaBJICHUE MpaBa Ha
UCII0JIb30BAaHUE aBTOPCKUX MPAB Ha
11000€ MPOU3BEICHUE JTUTEPATYPHI,
MCKYCCTBA U Hay4YHYIO padory,
BKJIFOYAst KHHO(MUIBMBI WU TUICHKU U
3BYKO3allUCH, UCTIOJIb3YEMbIE TSI
paguo- U TeJeBEUlaHusl, TATEHTHI,
TOBAPHBIE 3HAKU, YEPTEKU WIH
MOJIEJIY, TUTaHbl, 3aCEKPEYEHHBIE
(bopMYyJIbI WU TIPOLIECCHI, UITU 3a
UCIIOJIb30BAaHUE WM MTPEAOCTABIICHUE
paBa Ha MCIOJb30BaHHE
MPOMBIILJIEHHOT0, KOMMEPYECKOTO
100 HAYYHOT'0 00OpYAOBAHUS, WU 32
uHGOPMAITUIO OTHOCUTEITHLHO
MPOMBIILIEHHOT0, KOMMEPYECKOTO HIIH
Hay4YHOTO OIBITA.

KomMmenTapuu k cratbe 12 MoaeabHoii koHBeHunu O9CP

I1. 8. Paragraph 2 contains a
definition of the term «royaltiesy.
These relate, in general, to rights or
property constituting the different
forms of literary and artistic
property, the elements of

I1. 8. ITyHKT 2 coepuUT onpeaeieHrue
TepMUHA «postTh». K HeMy, kak
MpaBUJIO, OTHOCSTCS MpaBa Win
MMYIIECTBO, SBJISIONINECS PA3TMUYHBIMU
dbopmamu IUTEpaTypHOI U
XYJ10°KECTBEHHOU COOCTBEHHOCTH,
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intellectual property specified in
the text and information concerning
industrial, commercial or scientific
experience. The definition applies
to payments for the use of, or the
entitlement to use, rights of the
kind mentioned, whether or not
they have been, or are required to
be, registered in a public register.
The definition covers both
payments made under a license and
compensation which a person
would be obliged to pay for
fraudulently copying or infringing
the right.

00BEKTHI HHTEUICKTYaTbHOMN
COOCTBEHHOCTH, YKa3aHHbBIC B TEKCTE, a
TaKk)xe HHPOpPMaIUs OTHOCUTEIIHEHO
MIPOMBIILICHHOT0, KOMMEPYECKOTO WU
HAy4HOTo onbITa. JlaHHOE OmnpeieTIieHue
MPUMEHSETCA K IIIaTexam 3a
MCITI0JIb30BAaHUE WM 32 TIPABO
MCITI0JIb30BaHUS MIPaB TaKOro Po/ia,
HE3aBUCUMO OT TOT0, ObUIN JIU OHU
3aperucTpUPOBAHBI UK TPEOYIOT JIU
pErucTpaluu B rocy1apCTBEHHOM
peectpe. OnpeneneHne 0XBaTbIBa€T Kak
IJIATEXKHU, TPOU3BOIUMBIE 110
JUIIEH3UOHHOMY JIOTOBOPY, TaK U
KOMITEHCAIIMIO. KOTOPOE JIMIO 0053aHO
BBITIJIATUTH 32 HE3aKOHHOE KOMMMPOBAHUE
MpaBa WK MOCATATEeIbCTBO HA HETO.

Cratbpa 13 Moaeannoii kousenuuu OOCP

CAPITAL GAINS

Jloxoabl OT MPUPOCTA CTOUMOCTH KanuTajaa

I1. 5. The Article does not give a

is not necessary for the reasons
mentioned above. The words
“alienation of property” are used to
cover in particular capital gains

property and also from a partial
alienation, the expropriation, the

stock, the sale of a right, the gift and

detailed definition of capital gains. This

resulting from the sale or exchange of

transfer to a company in exchange for

even the passing of property on death.

I[1. 5. Ctratbst HE COMEPIKUT MOAPOOHOTO

HCT HGO6XOI[I/IMOCTI/I I10 IIpUYHUHAaM,
YKa3aHHBIM BBIIIC. CroBa «OTHYKJACHHC

JaCTHOCTH, IPUPOCTA KaInTaja,
BO3HHUKAIOIIETO B PE3yIbTaTe MPOJAXKH
M oOMeHa UMYIIIECTBA, a TAKXKE B
pE3yNbTaTe YaCTUYHOTO OTUYKICHUS,
HKCTIPOTPUAIIAH, TIEPETadYN UMYIIIECTBA
KOMITaHUH B OOMEH Ha aKIUU, TPOJIAXKH
mpaBa, TapeHus 1 Jaxke rmepexosa
MMYIIIECTBA B TIOPSIKE HACIEIOBaHUSI.

Cratba 17 Moaeannoii kousenuuu OICP

ENTERTAINERS AND SPORTSPERSONS

OmpeIesIeHHs IPUpOCcTa Kanurana. B atom

HMYIICCTBA» UCIIOJIB3YIOTCA JIsA OXBAaTa, B
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ApTI/ICTbI H CIIOPTCMEHBI

I1. 1. Notwithstanding the
provisions of Article 15, income
derived by a resident of a
Contracting State as an entertainer,
such as a theatre, motion picture,
radio or television artiste, or a
musician, or as a sportsperson,
from that resident’s personal
activities as such exercised in the
other Contracting State, may be
taxed in that other State.

I1. 1. He3aBucuMO OT NIOJIOKEHUM
cTaThu 15 10X01bl, MOTyYaeMble
PE3UTEHTOM OJTHOTO
JloroBapuBaromerocsi rocy1apcraa B
Ka4yecTBE MPOJPECCUOHANTBHOTO
IPEICTaBUTEIIS UCTIOTHUTEIBCKOTO
UCKYyCCTBa, HAIIlpUMEp apTUCTa TeaTpa,
KWHO, paJu0 WIN TEJIEBUICHUS,
MYy3bIKaHTa WUJIM CIIOPTCMEHA, OT CBOEU
JUYHOU AESITENbHOCTU B
COOTBETCTBYIOILIEM Ka4yeCTBE,
OCYILIECTBIISIEMOM B IPYTOM
JloroBapuBaroemMcs rocy1apcTBe,
MO>KET 00J1araThCsl HaJIOTOM B 3TOM
npyrom ['ocynapcrse.

2. Where income in respect of
personal activities exercised by an
entertainer or a sportsperson acting
as such accrues not to the
entertainer or sportsperson but to
another person, that income may,
notwithstanding the provisions of
Article 15, be taxed in the
Contracting State in which the
activities of the entertainer or
sportsperson are exercised.

2. Ecnu noxon oT 1MYHOMN
NEATEIIbHOCTH, OCYIIECTBIIIEMOM
po¢eCCHOHAIILHBIM TMPEICTaBUTEIEM
HCTIOJIHUTEIBCKOTO UCKYCCTBA UIIH
CIIOPTCMEHOM B €r0 COOTBETCTBYIOIIIEM
Ka4yeCTBE, MOJIy4aeT HE OH caM, a
JPyTOE JIUI0, TO HE3ABUCUMO OT
MIOJIOXKEHUHN CTAaThbU 15 Takou 10X0.
MO>KET 00J1araThbCsi HAaJIOrOM B TOM
JloroBapuBaroiiemcsi rocyJ1apcTBe, B
KOTOPOM OCYIIIECTBIIACTCS
NEeATEeIbHOCTh MPO(HECCUOHATBLHOTO
MPEACTABUTEIISI UCTIOJTHUTEIIBCKOTO
HCKYCCTBA WJIU CIIOPTCMEHA.

KomMmentapuu k cratbe 17 MoaenabHoii koHBeHunu OICP

I1. 4. An individual may both direct
a show and act in it, or may direct
and produce a television
programme or film and take a role
in it. In such cases it is necessary to
look at what the individual actually
does in the State where the

I1. 4. ®uznueckoe U0 OAHOBPEMEHHO
MOJKET OCYILIECTBIATH TOCTAHOBKY LIOY
WJIA YYaCTBOBATh B HEM, U MOXET
BBICTYIIATh PEKUCCEPOM WITU
MIPOJIFOCEPOM TEIEBU3UOHHOMN
porpamMmsbl Uiu (UIbMa U UCHIOJIHATD B
HUX poJib. B Takux cioydasx
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performance takes place. If his
activities in that State are
predominantly of a performing
nature, the Article will apply to all
the resulting income he derives in
that State. If, however, the
performing element is a negligible
part of what he does in that State,
the whole of the income will fall
outside the Article. In other cases
an apportionment should be
necessary.

HE00XO0MMO, TPOAHATTU3UPOBATH, YTO
KOHKPETHO JIUIIO ()aKTUYECKH JIeNIacT B
['ocynapcTse, rae uMeeT MecTo
BBICTYIUJIEHUE (OCYILIECTBISETCA
NeATEeNbHOCTD). Ecu ero nesTenbHOCTh
B 3TOM ['0Ccy1apcTBE HOCUT
MPEUMYIIECTBEHHO UCTIOJTHUTEIbCKUM
XapakTep, TO IaHHAs CTaThs
MIPUMEHSAETCS KO BCEMY MOJIYYCHHOMY
UM B 3TOM ['oCyapcTBe noxony,
ABJISIFOIIEMYCS PE3YJIBTATOM TaKOMH
neaTeIbHOCTH. OJTHAKO €CJIM DJIEMEHT
HUCIIOJTHEHHS COCTaBIISICT
HE3HAYUTEIBHYIO YaCTh TOTO, YTO JIUIIO
nenaet B 3ToM ['ocynapcTse, BECh 1OXOM
HE MoAIaaaeT Mo AeUCTBUE cTaThu 17.
B uHBIX ciydasx clieryeT IpUMEHSTh
MIPOMOPIMOHAIBLHOE PpaCIpEIEICHUE.

Cratbpa 21 Moaeannoii kousenuuu ODCP

OTHER INCOME
JApyrue 1oxoabl
I1. 1. Items of income of a I 1. Jloxonbl pe3uJieHTa
resident of a Contracting State, | JloroBapuatonierocs ['ocynapctsa,
wherever arising, not dealt with in | He3aBucUMO oT UCTOYHUKA ux
the foregoing Articles of this | BO3BHUKHOBEHUSI, HE pPAacCMOTpPEHHbIE B
Convention shall be taxable only in | npegpiTymmx CTaThsIX HACTOSIILIEN

that State.

KonBenum, nojjexar Hamoroo0J05KeHUIO
TOJIBKO B 3TOM ['ocynapctse.

KomMmenTapun k cratbe 21 MonenabHoii kouBenunu OOH

I1. 1. This Article provides a
general rule relating to income not
dealt with in the foregoing Articles
of the Convention. The income
concerned is not only income of a
class not expressly dealt with but
also income from sources not
expressly mentioned. The scope of
the Article is not confined to income
arising in a Contracting State; it
extends also to income from third

I1. 1. Hacrosamias CTaThs
yCTaHaBJIMBaeT  oO0llee MpaBuUiIO B
OTHOUIEHHUH JIOXOJ0B, HE PACCMOTPEHHBIX
B MNPEIbIAYIIUX CTaThsiX KOHBEHIUHU.
CoOTBETCTBYIOIIME JOXObI BKIIOYAOT HE
TOJIBKO JOXOJIbl KAaTEropuH, IPSIMO HE
YPETYJUPOBAaHHOW, HO MW JOXOIbl W3
MCTOYHUKOB, TIPSIMO HE yka3aHHbIX. Cdepa
JICUCTBUS HacTosIIeH CTaTbH HE
OTPAHUYMBAETCA JI0XO0JIaMH,
BO3HUKaOMMHU B JloroBapuparomemcs
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States. Where, for instance, a person
who would be a resident of two
Contracting States under the
provisions of paragraph 1 of Article
4 is deemed to be a resident of only
one of these States pursuant to the
provisions of paragraph 2 or 3 of that
Article, this Article will prevent the
other State from taxing the person on
income arising in third states even if
the person is resident of this other
State for domestic law purposes (see
also paragraphg8.2 of  the
Commentary on Article 4 as regards
the effect of paragraphs 2 and 3 of
Article 4 for purposes of the
conventions concluded between this
other State and third States).

l'ocymapcTBe; oOHa  pacnpoCTpaHsETCA
TaKXe Ha I0XO0JIbl U3 TPEThUX FOCYIapCTB.
Tak, HampuMmep, €ciii JHI0, KOTOPOE B
COOTBETCTBUM C MOJOKECHUSMU ITyHKTa 1
CTaThu 4 SBISIIOCH OBl PE3UACHTOM JIBYX
JloroBapuBaromuxcst I'ocymapcTs,
NPU3HAETCA PE3UIEHTOM TOJBKO OIHOTO
u3 ATUX ['ocynapcTs COTJIACHO
IIOJIOKEHHSIM ITyHKTa 2 WM 3 yKa3aHHOM
CTaTbM, HACTOAIIASI CTaThsl HE MO3BOJUT
npyromy ['ocynapcTBy obyaraTh HaJOrom
3TO JIMIIO B OTHOIICHUU JIOXOJIOB,
BO3HHUKAIOIIMX B TPETbUX TOCYJapCTBaX,
JaXKe €CJIM MO0 BHYTPUTOCYAapPCTBEHHOMY
paBy 3TO JHULO SBISIETCA PE3UIACHTOM
takoro apyroro ['ocygapctBa (cMm. Takxke
nyHKT 8.2 KommeHTapueB K cratbe 4 B
OTHOIICHUM JACHCTBUA NYHKTOB 2 U 3

I1. 2. The rule set out in the
paragraph applies irrespective of
whether the right to tax is in fact
exercised by the State of residence,
and thus, when the income arises in
the other Contracting State, that
State cannot impose tax even if the
income is not taxed in the first-
mentioned State. Likewise, when
income arises in a third State and the
recipient of this income s
considered as a resident by both
Contracting States under their
domestic law, the application of
Article 4 will result in the recipient
being treated as a resident of one
Contracting State only and being
liable to comprehensive taxation
(“full tax liability”) in that State
only. In this case, the other
Contracting State may not impose

cratbl 4 Ond  1ejdedl  KOHBEHIIUH,
3aKJIIOYEHHBIX MEXIYy OJTUM JIPYTUM
I'ocymapctBOM 151 TPETbUMU
rocyJIapCTBamu).

I1. 2. IlpaBwiio, U3JI0KEHHOE B
JTAHHOM MYHKTE, MIPUMEHSIETCS
HE3aBUCHUMO OT TOTO, peaau3yercs Ju
paBo Ha HAJI0T000I0KEHNE
rOCyJapCTBOM PE3UJICHIIMHU (PAKTUUYECKH,
¥, TakuM 00pa3oM, KOTJIa JI0XOJ

BO3HHUKAET B Apyrom JloroBapuparoiemcs
I'ocynapctse, 310 ['OCy1apcTBO HE MOKET
obOyaraTh HAJOTOM TaKOW JOXOJM, Jaxe
€CJIM OH He 00JIaraeTcsi HAJIOTOM B TIEPBOM
YIIOMSIHYyTOM I'ocynapcrse.
AHanoruyHeiM 00pa3oM, KOIJa J10XOJ
BO3HUKAET B TPEThEM TOCYIapCTBE U
noJiy4aresib 3TOr0 JI0XO0Jla MNpU3HAETCS
PE3UICHTOM oboumu
JloroBapuBatomumucst ['ocynapctBamu B
COOTBETCTBUU c ux
BHYTPHUTOCY1apCTBEHHBIM IPaBOM,
NPUMEHEHUE CTAaTbU 4 MPUBOAUT K TOMY,
YTO TMOJy4daTelib PacCMAaTPUBACTCS Kak
pPE3UAEHT TOJIKO OJTHOTO




92

tax on the income arising from the
third State, even if the recipient is
not taxed by the State of which he is
considered a resident under Article
4. In order to avoid non-taxation,
Contracting States may agree to
limit the scope of the Article to
income which 1is taxed in the
Contracting State of which the
recipient is a resident and may
modify the provisions of the
paragraph accordingly. In fact, this
problem is merely a special aspect of
the general problem dealt with in
paragraphs34 and 35 of the
Commentary on Article 23 A.

JloroBapuBaromerocss  ['ocymapcrBa wu
HECET  O0A3aHHOCTb MO  IOJHOMY
HaJIOrO0OOJIOKEHUI0  («HEOTrpaHUYEHHAas

HaJIOroBasi 003aHHOCTBY») TOJBKO B 3TOM
I'ocynapctBe. B TakoM ciywyae apyroe
HorosapuBatomieecss ['ocymapcTtBo  He
MOXKET  oOjaraTb  HaJIOrOM  JIOXO[,
BO3HUKAIOIIUNA B TPETbEM TOCYAApCTBE,
Jake eclu IoJlyyaTelb He olaraercs
HQJIOIOM  TOCYIapCTBOM, PE3UICHTOM
KOTOPOTO OH NPU3HAETCS COIVIACHO CTAaThe
4. Bo u3bexaHue CUTyallud OTCYTCTBHS
HaJI0roo0soxeHuss  JloroBapuparomuecs
l'ocymapctBa ~ MOTYyT  JOTOBOPUTBCS
OrpaHUYuTh chepy AeHCTBUS HACTOSILEH
CTaTbM J0XOJaMH, KOTOpbIE 00JararoTcs

HaJI0oroMm B TOM J_—[OFOBapI/IBaIOIHGMCH
FOCYI[apCTBe, PE3UACHTOM KOTOpPOIo
ABIAACTCA I[1oJIy4arTciib, )51 MOI'yT

COOTBETCTBYIOILIUM 00pa3oM HU3MEHUTh
MIOJIOKEHUS JAHHOTO ITyHKTa. DaKTU4YEeCKU
3Ta mpodiieMa SABISETCS JUIIb YaCTHBIM
acCIeKToOM oOwei poOJIEMBI,
paccmatrpuBaemMol B myHkTax 34 u 35
KommeHnTapueB k cratbe 23 A.

HeiicTue 1 Ilnana geiicTBuii no 6opbode ¢ pa3MbIBAHHEM HAJIOT0BO 0a3bl
H BBIBOJIOM NPUOBLIH U3-T0/1 HAJIOT000J105KeHUsA

143. Software-as-a-service: A
common form of cloud computing in
which a provider

allows the user to access an
application from various devices
through a client

interface such as a web browser (e.g.
web-based email). It can be provided
either to business customers (B2B)
or individual customers (B2C).
Unlike in the old software vendor
models, the code is executed
remotely on the servers, thereby
freeing the user of the necessity to

143. IIporpaMmMHOE 0OecCIIeUeHHE KaK
yciyra (SaaS): pacnpocTpaHeHHast
dhopma 00JIauHBIX BBEIYUCICHHUH, IPU
KOTOPOM MOCTABIIUK ITO3BOJISET
MOJIb30BATEIIIO TTOJTYy4YaTh AOCTYN K
NMPUWIOKEHHUIO € PA3THYHBIX
YCTPOMCTB Yepe3 KIMEHTCKUU
uHTepdeiic, Hanpumep, Bed-Opaysep
(Hanpumep, Bed6-moura). OHO MOKET
MPEAOCTABISATHCS KaK KOPIOPATUBHBIM
kireHTam (B2B), Tak u yacTHbIM
kireHTaMm (B2C). B otnnuune ot
CTapbIX MOJIEIEH MOCTaBIIUKOB
IPOTPAMMHOTO 00ECTIeYEHUsI, KO
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upgrade when a new version is
available — the executed version is
always the latest, which means that
new features go instantaneously to
market without friction. The
consumer generally does not manage
or control the

underlying cloud infrastructure,
including the network, servers,
operating systems,

storage, or individual application
capabilities, with the possible
exception of limited user-specific
application configuration settings.

BBITIOJIHSETCS YAAJIEHHO Ha cepBepax,
YTO U30aBIISIET MOJIB30BATENS OT
HEO0OXOJMMOCTH OOHOBIIATD
MPWIOKEHUE TIPY TIOSIBIICHUH HOBOM
BEPCHUH — BBITIOJTHSIEMAsT BEPCHSI
BCET/Ia SIBIISICTCS TOCIIEIHEH, 4TO
O3Ha4YaeT, YTO HOBbIC (PyHKIINU
MTHOBEHHO BBIXOJISIT HA PBIHOK 0€3
Kakux-1u6o npoosiem. Ilorpedurens,
KaK MMpaBuJjIo, HE YIPABIIAET U HE
KOHTPOJIMPYET 0a30BYI0 00JIaYHYIO
HHDPACTPYKTYPY, BKIIOUAS CETh,
CEepPBEPHI, OTIEPAIIIOHHBIE CUCTEMBI,
XPaHWIUIIE WIIA BO3MOKHOCTH
OTJICTLHBIX TIPIIIOKEHUH, 32
UCKITIOYCHHEM, BO3MOXKHO,
OTpaHUYECHHBIX HACTPOEK
KOH(UTYpAIMH PUIOKCHHUS,
crenu@UUHBIX ISl IOJIb30BaTEIIs.

KommenTapum k ct. 5 MoaeabHoil koaBeHunu OICP

123. Whilst a location where
automated equipment is operated by
an enterprise may constitute a
permanent establishment in the
country where it is situated (see
below), a distinction needs to be
made between computer equipment,
which may be set up at a location so
as to constitute a permanent
establishment under certain
circumstances, and the data an¢
softwar which is used by, or stored
on, that equipment. For instance, an
Internet web site, which is a
combination of software and
electronic data, does not in itself
constitute tangible property. It
therefore does not have a location
that can constitute a "place of
business" as there is no "facility
such as premises or, in certain
instances, machinery or equipment"

123. Xots mecTo, rie NpearpusTue
AKCIUTYaTHPYET aBTOMATU3UPOBAHHOE
000pyI0BaHKE, MOXKET MPEACTABIATH
c000i1 MOCTOSTHHOE MPEACTABUTEIHCTBO
B CTpaHe, I7Ie OHO PacCIoOIOKEHO (CM.
HUXKE), HEOOXOIUMO pa3INyaTh
KOMITBIOTEpHOE 000PY/I0BaHHE,
KOTOPOE MOKET ObITh YCTAHOBJICHO B
OIpEeNIeJICHHOM MECTE TaKuM 00pa3om,
YTOOBI TIPH OTIPEICIICHHBIX
00CTOSITENILCTBAX MPEICTABIISTH COOOM
MOCTOSTHHOE MPEACTaBUTEIbCTBO, U
JaHHbIE U IPOrpaMMHOE O0ecrieueHue,
KOTOPBIE UCTIONB3YIOTCS dTHM
000pYIOBAaHUEM WJIM XPAHSATCS HA HEM.
Hampumep, Be6-caiit B InTtepHere,
MpeACTaBISAIOMINN cO00M coueTanue
MIPOrpaMMHOT0 0OecTieYeHus 1
AIIEKTPOHHBIX JAHHBIX, CaM IO cebe He
SBJIICTCS MaTEPUATBHBIM UMYIIIECTBOM.
CnenmoBaTenbHO, OH HE UMECT
MECTOIOJIOKEHUS, KOTOPOE MOTJIO OBl
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(see paragraph 6 above) as far as the
software and data constituting that
web site is concerned. On the other
hand, the server on which the web
site 1s stored and through which it is
accessible is a piece of equipment
having a physical location and such
location may thus constitute a "fixed
place of business" of the enterprise
that operates that server.

MPECTABIATH COOOM «MECTO BEICHUS
OH3HECa», MOCKOJIBKY B OTHOIIEHUU
MPOrpaMMHOI0 00eCrieYeHus U
JaHHBIX, COCTABJISIOLIUX 3TOT BEO-
CallT, HeT «00BEKTA, TAKOTO KaK
MOMEIIICHUS UJTH, B OTIPEIeTIEHHBIX
CIIydasix, MalluHbI WK 000PYyI0BAaHUE
(cM. myHKT 6 Bblte). C apyroi
CTOPOHBI, CEpBEP, HA KOTOPOM
XpaHUTCS BEO-CANT U Yepe3 KOTOPbIN
OH JIOCTYIIEH, MPEACTABISIET COOOM
o0opyioBaHue, uMeroliee (U3nIecKoe
MECTOIIOJIOKEHHUE, U TAKOE
MECTOITOJIOKEHUE MOXKET, TAKUM
o0pa3oM, MpeACTaBIsATh COOOM
«CTAIMOHAPHOE MECTO BEJICHUS
Ou3Heca» MpeANnpUsTHsL, KOTOPOE
HKCILUTYaTHUPYET ITOT CEPBED.

KommenTapum k ct. 12 MoaenabHoii kouBenuuu OJCP

12.2 The character of payments
received in transactions involving
the transfer of computer software
depends on the nature of the rights
that the transferee acquires under the
particular arrangement regarding the
use and exploitation of the program.
The rights in computer programs are
a form of intellectual property.
Research into the practices of OECD
member countries has established
that all but one protect rights in
computer programs either explicitly
or implicitly under copyright law.
Although the term "computer
software" is commonly used to
describe both the program — in
which the intellectual property rights
(copyright) subsist — and the
medium on which it 1s embodied, the
copyright law of most OECD
member countries recognises a

12.2 Xapakrep miatexei, moay4eHHbIX
B CJIEJIKAaX, CBSI3AHHBIX C Mepeaavei
KOMITBIOTEPHOT'O TPOTPAMMHOTO
oOecrieueHus1, 3aBUCUT OT XapaKTepa
npas, KOTOpbIe MpUOOpeTaeT
MoJIy4aTelslb B paMKaX KOHKPETHOTO
COTJIAIIEHHs] OTHOCUTEIBHO
UCIIOJIb30BaHUs U 3KCILTyaTaluu
nporpaMMel. [IpaBa Ha KOMITBIOTEpHBIE
MIPOTPAMMBI SIBIISIFOTCS (DOPMOIA
MHTEJJICKTYyalIbHOM COOCTBEHHOCTH.
HccnenoBanne MpakTUKU CTPaH-
yirenoB OOCP noka3ano, 94To Bce,
KpOME OJIHOM, 3alIUIIA0T IpaBa Ha
KOMITbIOTEPHBIE TPOTrPAMMBI JTHOO
SBHO, JTMOO HESBHO B COOTBETCTBUU C
aBTOPCKUM IIpaBoM. XOTs TEPMUH
«KOMIBIOTEPHOE MPOTPAMMHOE
oOecrieyeHne» 00bIYHO UCTIOIB3YETCS
JUISL OTIMCAHUA KaK CaMOM MpOrpaMMbl,
B KOTOPOH CYILECTBYIOT IIpaBa
MHTEIJIEKTYyalIbHOM COOCTBEHHOCTH
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distinction between the copyright in
the program and software which
incorporates a copy of the
copyrighted program. Transfers of
rights in relation to software occur in
many different ways ranging from
the alienation of the entire rights in
the copyright in a program to the
sale of a product which is subject to
restrictions on the use to which it is
put. The consideration paid can also
take numerous forms. These factors
may make it difficult to determine
where the boundary lies between
software payments that are properly
to be regarded as royalties and other
types of payment. The difficulty of
determination is compounded by the
ease of reproduction of computer
software, and by the fact that
acquisition of software frequently
entails the making of a copy by the
acquirer in order to make possible
the operation of the software.

(aBTOpPCKOE MpaBo), TaK U HOCUTEIS, HA
KOTOPOM OHa MpeACTaBlIeHa, aBTOPCKOE
paBo OOJBIIMHCTBA CTPAH-YICHOB
OOCP npu3HaeT pa3auuue Mexy
aBTOPCKUM IIPABOM Ha TIPOTpaMMy U
MPOrPaMMHBIM 00€CTIeYeHUEM,
KOTOPOE BKJIFOYAET B CEOS KOIHIO
3alTUIIICHHON aBTOPCKUM TPaBOM
nporpammel. [lepenada nmpas B
OTHOILIEHUU IIPOIPAMMHOTO
oOecreyeHus: MPOUCXOAUT
pa3IMYHBIMH CIIOCOOaMU, HAYMHAS OT
OTYYXKICHHSI BCEX MPaB Ha aBTOPCKOE
MpaBoO Ha MPOTPaAMMy U 3aKaHUMBas
MPOJAXKEW MPOTYKTa, Ha
MCIIOJIb30BaHNE KOTOPOTO
HAKJIaIBIBAIOTCSL OTPAHUUYECHUSI.
VYaunBaeMoe BO3HArpaKJIeHUE
TaK)K€ MOKET PUHUMATh Pa3InyHbIC
dbopmbl. ITH (HAKTOPBI MOTYT
3aTPYJHUTH ONPEIETICHUE IPaHULIbI
MEX1y IJIaTeKaMHU 3a IPOrPaMMHOE
oOecrieueHne, KOTOphIE MO MpaBy
ClIelyeT pacCMaTpUBaTh KaK POSIITH, U
JPYTHUMH BUJIAMU TIATEXKEH.
CI10KHOCTB OTIpEIEIICHUS
yCYTyOJIIeTCsl JIETKOCTHIO
BOCTIPOU3BEICHUS] KOMITBIOTEPHOTO
MPOrPaMMHOTO O00eCTIeUeHUs, a TAKKe
TeM (hakToM, 4TO MpUOOpeTeHNE
IPOrpaMMHOT0 0OeCTIeuyeHHs 4acTo
npeJoiaraeT Co3aHue ero KOnuu
npuoOpeTaTesneM Jjisi 00ecreueHus
BO3MO>XHOCTH €T0
(GYHKIIMOHUPOBAHMS.

14. In other types of transactions, the
rights acquired in relation to the
copyright are limited to those
necessary to enable the user to
operate the program, for example,
where the transferee is granted

14. B npyrux tunax cJeJoK rnpasa,
pruoOpeTacMbic B OTHOILICHUH
aBTOPCKOTIO MpaBa, OrPpaHUUYUBAIOTCS
TEeMH, KOTOPbIE HEOOXOUMBI TSI
oOecIrieueHuss BO3MOKHOCTH

HCIIOJIB30BAHUA ITPOI'PAMMBI
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limited rights to reproduce the
program. This would be the common
situation in transactions for the
acquisition of a program copy. The
rights transferred in these cases are
specific to the nature of computer
programs. They allow the user to
copy the program, for example onto
the user's computer hard drive or for
archival purposes. In this context, it
1s important to note that the
protection afforded in relation to
computer programs under copyright
law may differ from country to
country. In some countries the act of
copying the program onto the hard
drive or random access memory of a
computer would, without a license,
constitute a breach of copyright.
However, the copyright laws of
many countries automatically grant
this right to the owner of software
which incorporates a computer
program. Regardless of whether this
right is granted under law or under a
license agreement with the copyright
holder, copying the program onto the
computer's hard drive or random
access memory or making an
archival copy is an essential step in
utilising the program. Therefore,
rights in relation to these acts of
copying, where they do no more than
enable the effective operation of the
program by the user, should be
disregarded in analysing the
character of the transaction for tax
purposes. Payments in these types of
transactions would be dealt with as
commercial income in accordance
with Article 7.

MOJIb30BaTeNIeM, HATPUMED, KOTAa
MPUOOPETATEINIO TPEAOCTABISIOTCS
OorpaHUYCHHBIC TTpaBa Ha
BOCIIPOU3BEICHUE MPOTPAMMBI. ITO
TUTIAYHASL CUTYyaIUs JJIs CIEIO0K MO
MPUOOPETEHUIO KOIIUU MTPOTPaAMMBI.
[lepenaBaeMble B 3TUX CiIy4asix MpaBa
cnenu@UUHbI 17151 TPUPOIBI
KOMITBIOTEPHBIX MporpaMm. OHu
MO3BOJISIOT MOJIb30BATENI0 KOTUPOBATh
porpamMmy, HalpuMep, Ha KECTKHMI
JTMCK KOMIIBIOTEpa WK IS
apXWBHPOBaHUA. B 3TOM KOHTEKCTE
BaKHO OTMETHTb, YTO 3AINTA,
MpeI0CTaBIIsIeMasi B OTHOIIICHHUH
KOMITBIOTEPHBIX TIPOTPAMM B
COOTBETCTBHH C 3aKOHOM 00
aBTOPCKOM TpPaBe, MOXKET Pa3InyaThCs
B 3aBUCUMOCTH OT CTpaHbl. B
HEKOTOPBIX CTpaHaX KOMMMPOBAHUE
MPOTrpaMMbl Ha KECTKUM TUCK UITU
OTEPaTUBHYIO MaMITh KOMITbIOTEpa 0e3
JUIEH3UH OyIeT CUUTATHCS
HapyIlIeHueM aBTOPCKUX mpas. OmHAKO
3aKOHBI 00 aBTOPCKOM IPABE MHOTUX
CTpaH aBTOMAaTHYECKH MPETOCTABIISIFOT
9TO MPABO BIAACNBILYy MPOrPAMMHOIO
oOecIieueHMs, BKIFOYAIOIIEro
KOMITBIOTEPHYIO IPOTPAMMY.
HesaBucumMo oT TOTO, MpeoCcTaBiIsIeTCs
JIM 3TO TIPABO 3aKOHOM HJIN
JUTIEH3UOHHBIM COTJIAIICHUEM C
nmpaBooOIaareneM, KOMUuPOBaHHE
MpOrpaMMBbl Ha )KECTKUHN JUCK
KOMIThIOTEPA W OTICPATUBHYIO
MaMATh WU CO3JaHNE apXUBHON KOTTUHU
SIBJIICTCS] BAXKHBIM II1aI'OM B
WCITOJIb30BAaHUU TIPOTPAMMBL.
CrnenoBatenibHO, TIpaBa, CBSI3aHHBIC C
ATUMU aKTaMU KOIMPOBAHUS, €CIIH OHU
JuIIs 0oecneunBaroT Y3 PeKTUBHOE
(GyHKUIMOHUPOBAHUE MPOTPAMMBbI
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MI0JIb30BATEJIEM, CIICIYET
UTHOPHPOBATh IPHU aHAIIN3E XapaKTepa
CII€JIKA B HAJIOTOBBIX IeaX. [narexu
B TaKUX CIEIKax OyayT
paccMaTpuBaTHCSA KaK KOMMEPYECKHIA
JIOXOJ] B COOTBETCTBUH CO CTAaThel 7.

14.2 The ease of reproducing
computer programs has resulted in
distribution arrangements in which
the transferee obtains rights to make
multiple copies of the program for
operation only within its own
business. Such arrangements are
commonly referred to as "site
licences", "enterprise licenses", or
"network licences". Although these
arrangements permit the making of
multiple copies of the program, such
rights are generally limited to those
necessary for the purpose of
enabling the operation of the
program on the licensee's computers
or network, and reproduction for any
other purpose is not permitted under
the license. Payments under such
arrangements will in most cases be
dealt with as business profits in
accordance with Article 7.

14.2 JlerkocTh BOCIPOU3BEACHUS
KOMITBIOTEPHBIX IIPOrpaMM IpHUBeEIa K
MOSIBJICHUIO COTJIAIIICHUH O
pacnpoCTpaHEHUH, B COOTBETCTBHUH C
KOTOPBIMH TI0JTy4aTeIb IpuoOpeTacT
MpaBa Ha CO3JaHUE MHOKECTBA KOMUH
MPOTpaMMBbl TOJIBKO JUIsl pabOTHI B
paMKax CBOEro cOOCTBEHHOro OHM3HECa.
Takue cornanieHust OOBITHO
Ha3BIBAIOTCS «JIHUIICH3USIMH Ha
HCITOJIb30BAaHHE Ha OJJHOM OOBEKTEY,
«KOPHOPATUBHBIMU JIUIEH3USMIY WU
«CETEBBIMH JIUIICH3USIMM». XOTS 3TH
COIJIAIICHUS IOMYCKAIOT CO3JaHUE
MHO>KECTBA KOIHI MTPOTPaMMBbl, TaKHe
MpaBa, KaK MpaBUJI0, OTPAHUYUBAIOTCS
TEMH, KOTOpbIE HEOOXOIUMBI IS
oOecrieueHust pabOThI MPOTPaMMBI Ha
KOMITbIOTEpAaX WK B CETH JIMIIEH3HUATA,
Y BOCIIPOU3BEIEHUE IS JTFOOBIX
JIPYTUX LEJEN HE IOMYCKAETCs B
COOTBETCTBMHU C JulleH3uei. [lnarexu
110 TAKUM COTJIAIIICHUSIM B
OOJBIIMHCTBE CIIy4aeB OyIyT
paccMaTpUBaTHCS KaK MPUOBLIL OT
MpEeANTPUHUMATEIILCKON AeATeTbHOCTU
B COOTBETCTBHH CO cTaTtheit 7.14.2
JlerkocTe BOCIPOU3BEACHHUS
KOMITBIOTEPHBIX MPOrpaMM MpHUBesia K
MOSIBJICHUIO COTJIAIIICHUH O
pacnpoCTpaHEHUH, B COOTBETCTBUU C
KOTOPBIMH TIOJIy4aTelb IPUoOpeTaeT
IpaBa Ha CO3JaHUEe MHOXECTBA KOTTUH
MIPOTPaMMBbI TOJIBKO JUIsl pabOTHI B
paMKax CBOEro COOCTBEHHOTO OHM3Heca.
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Takue cornamieHust OOBIYHO
Ha3BIBAIOTCS «JIHUIICH3USIMH Ha
HCIIOB30BaHNE HA OJJHOM O0BEKTEY,
«KOPHOPATUBHBIMU JIUCH3USIMMY WA
«CETEBBIMHU JIUIICH3USAMM». XOTS OTU
COIJIAIICHUS IOMYCKAIOT CO3JaHUE
MHO>KECTBA KOIHI MTPOTPAMMBI, TaKHE
MpaBa, KaK MPaBUII0, OTPAHUYMBAIOTCS
TEMH, KOTOpbIE HEOOXOUMBI JJIsI
obecrieueHus: padOTHI MMPOTPaMMbI Ha
KOMIIBIOTEPAX WUJIM B CETH JIMIICH3UATA,
Y BOCIIPOU3BEICHUE TSl TFOOBIX
JPYTUX LEeJel He TOMyCKaeTCs B
COOTBETCTBHHU C JIneH3uen. [lmarexu
110 TAKUM COTJIAIIICHUSIM B
OOJIBIIMHCTBE CIIy4aeB OyyT
paccMaTpUBaThCS Kak MpUOBLIL OT
MpENPUHUMATEIBCKON AEATEIBHOCTH
B COOTBETCTBHHU CO CTaTbeH 7.

17.2 Under the relevant legislation of
some countries,

transactions which

permit the customer to electronically
download digital products may give
rise to use of copyright by the
customer, e.g. because a right to
make one or more copies of the
digital content is granted under the
contract. Where the consideration is
essentially for something other than
for the use of, or right to use, rights
in the copyright (such as to acquire
other types of contractual rights, data
or services), and the use of copyright
is limited to such rights as are
required to enable downloading,
storage and operation on the
customer's computer, network or
other storage, performance or
display device, such use of copyright
should not affect the analysis of the

17.2 B cooTBETCTBUU C ACHCTBYIOIINM
3aKOHOJATEILCTBOM HEKOTOPBIX CTPaH,
CICIKH, KOTOPBIE

MTO3BOJISIOT KIIMEHTY 3arpy»aTh

1 poBbIC MPOAYKTHI B JJICKTPOHHOM
BHJIE, MOTYT MPHUBECTU K
HCITOJIb30BAHUIO KIIMEHTOM aBTOPCKUX
npaB, HalpUMep, TOTOMY YTO B
JIOTOBOPE MPEAOCTABIIACTCS MPABO Ha
co3/JaHNe OJHOM MJIM HECKOJIBKUX
Konui nudposBoro koHTeHTa. Ecnu
BO3HArpakJICHHUE T10 CYIIECTBY
MPEHA3HAYCHO TSl YeT0-TO MHOTO,
YeM HCITOJIb30BaHUE UJIH TIPABO
HCIIOJIb30BaHUS IPAaB Ha aBTOPCKUE
mpaBa (Hampumep, MpUuoOpeTeHNE
JPYTUX BUIOB IOTOBOPHBIX MPAB,
JAHHBIX WU YCIYT), ¥ UCTIOJIB30BAHKE
aBTOPCKHX IIPaB OrPaHUINBACTCS
TaKUMHU MpaBaMu, KOTOPbHIC
HEOOXOIMMBI JJIs1 00eCIIEUEHUS
3arpy3Ku, XpaHeHus: U padoThI Ha
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character of the payment for
purposes of applying the definition
of "royalties".

KOMITBIOTEPE, B CETU WM IPYTOM
YCTPOMCTBE XPaHEHHS,
BOCITPOU3BEJCHUS WIH OTOOpaXKEHUS
KJIMEHTA, TAKOE UCIOJIb30BAHUE
aBTOPCKHUX IPaB HE JIOJKHO BIIUATH Ha
aHaJIW3 XapakTepa IUIaTexa Juis Leseu
IPUMEHEHHUS ONPEAEIICHUS «POSUITI.

17.3 This is the case for transactions
that permit the customer (which may
be an enterprise) to electronically
download digital products (such as
software, images, sounds or text) for
that customer's own use or
enjoyment. In these transactions,

the payment is essentially for the
acquisition of data

transmitted in the form of a digital
signal and therefore does not
constitute royalties but falls within
Article 7 or Article 13, as the case
may be. To the extent that the act of
copying the digital signal onto the
customer's hard disk or other non-
temporary media involves the use of
a copyright by the customer under
the relevant law and contractual
arrangements, such copying is
merely the means by which the
digital signal is captured and stored.
This use of copyright is not
important for classification purposes
because it does not correspond to
what the payment is essentially in
consideration for (i.e. to acquire data
transmitted in the form of a digital
signal), which is the determining
factor for the purposes of the
definition of royalties. There also
would be no basis to classify such
transactions as "royalties" if, under
the relevant law and contractual

17.3 DT0 OTHOCHUTCA K CIIEIKaM,
KOTOPbIE TIO3BOJISIFOT KIIUEHTY
(KOTOPBIM MOKET OBITH IPEANPUATHE)
B DJICKTPOHHOM BHJI€ 3arpy>KaTh

1M (dpoBbIe MPOAYKTHI (TaKKe KaK
IpOrpaMMHOE 00ECIIEYeHHE,
M300paKEHUsI, 3BYKH WM TEKCT) JIs
COOCTBEHHOI'O UCIIOIb30BAHUS UITU
yAOBOJILCTBUSL. B aTHX caenkax
MJIATEX O CYIECTBY MpPEIHa3HAYCH
JUJIS1 IPUOOPETEHUS JaHHBIX,
nepeaaBaeMbIX B (popme uppoBoro
CUTHAJIa, ¥ TIO9TOMY HE SIBJISICTCS
POSUITH, HO TOJNATAET MO ICHUCTBUE
CTaTbM 7 WM CcTaThu 13, B
3aBUCUMOCTH OT 00CTOSITEILCTB. B TOi
Mepe, B KaKoW KOITMPOBAHUE
1M(POBOTO CUTHAJIA HA KECTKUN JUCK
KJINEHTA WIH IPYTOl HEBPEMEHHBIN
HOCHUTEJIb MIPEeIoaraet
MCIIOJIb30BaHUE KIIMEHTOM aBTOPCKUX
MpaB B COOTBETCTBUU C
COOTBETCTBYIOIINM
3aKOHOAATEIBLCTBOM U JJOTOBOPHBIMU
COTJIALICHUSIMU, TAKOE KOITMPOBAHUE
SIBJISICTCSI JIUIITb CPEICTBOM 3aXBaTa U
XpaHeHUsI IUPPOBOTO CUTHAIA. DTO
WCITIOJIb30BAHUE aBTOPCKUX MPaAB HE
MMEEeT 3HAUCHUS JIJIS TIeJIeH
KJ1accu(pUKaIuu, MOCKOJIbKY OHO HE
COOTBETCTBYET TOMY, 3a YTO MO
CYILIECTBY B3UMaeTcs 1uiara (T.€. 3a
NpUOOPETEHUE TAHHBIX, IEPEaBAEMbIX
B (popme 1uppoBOTO CUTHATIA), UTO
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arrangements, the creation of a copy
is regarded as a use of copyright by
the provider rather than by the
customer.

SIBJISICTCSI OTIPEACIISIONIM (aKTOPOM
TUTSE TIeTIeH OTIPEICTICHUS POSIITH.
Tax>xe He ObLI0 OBl OCHOBAHUM
KJIACCU(DHUITMPOBATH TAKUE CIEITKHA KaK
«POSUITHY, €CJTH ObI B COOTBETCTBHH C
JCHCTBYIOITUM 3aKOHOIATEIILCTBOM H
JTOTOBOPHBIMH YCIIOBUSIMH CO3JIaHUC
KOITMH PacCMaTPHBAIOCh KaK
UCITOJIb30BaHUE aBTOPCKHUX IPaB
IMOCTABIIIMKOM, a HE 3aKa3YHUKOM.

17.4 By contrast, transactions where
the essential consideration for the
payment is the granting of the right
to use a copyright in a digital
product that is electronically
downloaded for that purpose will
give rise to royalties. This would be
the case, for example, of a book
publisher who would pay to acquire
the right to reproduce a copyrighted
picture that it would electronically
download for the purposes of
including it on the cover of a book
that it is producing. In this
transaction, the essential
consideration for the payment is the
acquisition of rights to use the
copyright in the digital product, i.e.
the right to reproduce and distribute
the picture, and not merely for the
acquisition of the digital content.

17.4 HanipoTus, cAEIKH, B KOTOPBIX
CYILIECTBEHHBIM YCIIOBUEM OILIATHI
ABJISIETCS PEIOCTABJICHHE MPaBa Ha
UCITI0JIb30BAaHUE aBTOPCKUX MPaB Ha
1M(ppOBOIl NPOAYKT, 3arpyKaeMblii B
AJIEKTPOHHOM BHUJE ISl TOM LIEIIH,
OylyT OPOXKIATh POSUITH. ITO,
HaIpuMep, MOKET OBbITh CITydaii
KHM>KHOTO U3/1aTeNis, KOTOPBIN TUIATUT
3a npuoOpeTeHne npasa Ha
BOCITPOU3BEICHUE N300paKEHN,
3aIMIIEHHOTO aBTOPCKUM IIPABOM,
KOTOPOE OH 3arpy>kaeT B 3JIEKTPOHHOM
BUJIE JIJIS1 pa3MeIlleHusl Ha 00JI0KKe
BBIITYCKAEMOM UM KHUTH. B 3TOM
C/EJIKE CYLIECTBEHHBIM YCIOBUEM
OILIATHI SIBJSIETCS TPUOOPETEHHE MPaAB
Ha UCIOJIb30BAaHUE aBTOPCKUX MpPaB Ha
un(ppoBOIl MPOAYKT, TO €CTh paBa Ha
BOCITPOU3BEJICHUE U PACIIPOCTPAHEHUE
M300pakeHusl, a He TPOCTO
npuoOpeTeHue UG POBOro KOHTEHTA.

Treaty Characterisation Issues Arising from E-Commerce (adopted by the
OECD Committee on Fiscal Affairs on 7 November 2002)
Otuer «Bonpocsl kBaiu(pUKALUK JOTOBOPOB B KOHTEKCTE 3JIEKTPOHHOM
komMMepuun» (npuHAT Komurerom OI9CP no puckaaibHbIM Bonipocam 7
Hos10psi 2002 r.), Ilpunoxkenne 2
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Category 8: Application hosting -
bundled contract

Definition

For a single, bundled fee, the
customer enters into a contract
whereby the provider, who is also
the copyright owner, allows access
to one or more software
applications, hosts the software
applications on a server owned and
operated by the provider, and
provides technical support for the
hardware and software. The
customer can access, execute and
operate the software application
remotely. The application is
executed either at a customer's
computer after it is downloaded into
RAM or remotely on the provider's
server. The contract is renewable
annually for an additional fee.
Analysis and conclusions

14. Under the OECD Model, there
would be no need to separate the
payment described in this example
as all of it would constitute business
profits falling under Article 7.

Kareropusa 8: X0oCTHHI PUIIOKEHUN
— IAKETHBIN I0TOBOP

Onpenenenue

3a eIMHYI0 MAKETHYIO IJIaTy KIUEHT
3aKJII0YAET JIOTOBOP, B COOTBETCTBHH C
KOTOPBIM MOCTABIIMK, SIBJISIOIIUNACS
TaKKe MpaBooOagaTesieM,
IPEIOCTABISET AOCTYI K OTHOMY HIIU
HECKOJIbKUM MPOTPAMMHBIM
IPWIOKEHUAM, pa3MELIacT
IPOrpaMMHBIE IPUIIOKEHUS HA
cepBepe, MPUHAIICKALIEM U
YIPABJISIEMOM MMOCTAaBLIIMKOM, U
00€ecIreunBaeT TEXHUIECKYIO
NOJJIEP)KKY 000pYIOBAHUS U
nporpaMmmHoro ooecnedenus. Kinment
MO>KET MOJy4yaTh AOCTYM, 3aIIyCKaTh U
YOPABJISTH MPOTPAMMHBIM
IPWIOKEHUEM yJIaJIEHHO.
[Tpunoxxenue 3amyckaercs JInOo Ha
KOMITBIOTEPE KJIIMEHTA ITOCIIE 3arpy3KH
B ONEPATUBHYIO NMaMATh, JTUOO
YIAJIEHHO Ha CEpBEpEe MOCTaBLIUKA.
JloroBop MOXKET OBITh MPOJJICH
€XKETr0HO 3a IOMOJIHUTEIbHYIO TIIaTy.
AHanus 1 BEIBOJBI

14. B cootBercTBHM ¢ Mozenbro OOCP
He ObLIO OBI HEOOXOIUMOCTH
pa3zensaTh ATk, OMUCAHHBIA B 3TOM
IpUMEPE, MTOCKOJIBKY BECH OH
pEACTaBIISI ObI COOO0I
KOMMEPUYECKYIO TPUOBLITb,
NOJIAIAOILYO IO/ IEHCTBUE CTAThH
7.

Pemenune Bepxosnoro cyna Unaum no neny «Engineering Analysis
Centre of Excellence Pvt. Ltd. vs. Commissioner of Income Tax» ot 2
mapTta 2021 roga. URL: https://indiankanoon.org/doc/170521216/

1. 96. The AAR then reasoned that
the fact that a licence had been

. 96. 3atem AAR 00ocHOBaJI cBOE
pelieHue Tem, 4to (axkT BbIaun



https://vk.com/away.php?to=https%3A%2F%2Findiankanoon.org%2Fdoc%2F170521216%2F&utf=1
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granted would be sufficient to
conclude that there was a transfer
of copyright, and that there was no
justification for the use of the
doctrine of noscitur a sociis to
confine the transfer by way of a
licence to only include a licence
which transferred rights in respect
of copyright, by referring to
explanation 2 to section 9(1)(vi) of
the Income Tax Act. It then held:
“Considerable arguments are raised
on the so-called distinction between
a copyright and copyrighted
articles. What is a copyrighted
article? It is nothing but an article
which incorporates the copyright of
the owner, the assignee, the
exclusive licensee or the licencee.
So, when a copyrighted article is
permitted or licensed to be used for
a fee, the permission involves not
only the physical or electronic
manifestation of a programme, but
also the use of or the right to use
the copyright embedded therein.
That apart, the Copyright Act or the
Income-tax Act or the DTAC does
not use the expression ‘copyrighted
article’, which could have been
used if the intention was as claimed
by the applicant. In the
circumstances, the distinction
sought to be made appears to be
illusory.” (page 19)

JUIEH3UN OyIeT JOCTATOYHBIM JIJIs
TOTO, YTOOBI

CIeNaTh BHIBOJ O TIepeaade aBTOPCKUX
IIpaB, ¥ YTO HET OCHOBAHUH IS
HCIIOJIB30BaHUS

JOKTPHHBI noscitur a sociis,
OTPaHUYMBAIOIIICH Mepenady
MOCPEJICTBOM JIMIIEH3UHU TOJIBKO TOM
JUIIEH3UEeH, KoTopas

nepeaeT mpaBa B OTHOIIEHUH
ABTOPCKHUX IMPaB, COCIABIINCH HA
nosicienue 2 k pazaeny 9(1)(vi)
3aKoHa 0 MoJ0X0AHOM Haiore. /lanee
CyJl MIOCTAaHOBUJI:

«BO3HUKAIOT 3HAYNTEIBHBIC CIIOPHI TTO
TTOBOJTY TaK HA3bIBAEMOTO PA3IIUIMS
MEXIy aBTOPCKHAM ITPaBOM

U TIpeMEeTaMH, 3alUIIICHHBIMU
aBTOPCKHUM IIpaBoM. UTO Takoe
peaMET, 3alUIICHHBIA aBTOPCKUM
npaBoM? DTO HE UTO MHOE, KaK
npeaMeT,

KOTOPBIM BKIIIOYAET B CE€OS1 aBTOPCKOE
IIPaBo BJIAJIEIIbIIA, TIPABOIIPEEMHHUKA,
VCKIIOUYHMTEILHOTO JIMIEH3UATA TN
muueHsuara. Takum oOpa3om, Kora
WCITOJIb30BAHUE TIPEIMETA,
3aIUAINIEHHOTO aBTOPCKUM TIPaBOM,
paspeliiaeTcs WM JUIECH3UPYEeTCs 3a
miary,

pa3pelieHe BKIIFOYaeT B ce0s HEe
TOJIBKO (PH3UUECKOE HITH SJISKTPOHHOE
BOILJIOIIICHUE TTPOTPaMMBI,

HO Y MCIIOJIb30BAaHME WIIH MPABO HA
WICIIOJIB30BAHUE 3aJ10KEHHOI'O B HEM
aBTOPCKOTO TIpaBa.

Kpome Toro, 3akon 06 aBTOpCKOM
npaBe, 3aKOH O MTOJA0XOJHOM Hajore
unu DTAC He ucnonb3yroT
BBIpaKEHHUE «IIPEAMET, 3alUIIESHHBIN
ABTOPCKHUM ITPaBOM», KOTOPOE MOTJIO
OBI OBITH MCIIOJIL30BAHO, €CIIA OBl
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HaMEpEeHUe COOTBETCTBOBAIIO
3asiBJICHHOMY 3asiBUTeNeM. B maHHbBIX
00CTOATENBCTBAX MPEIAracMoe
paznuuue

Ka)KeTCs WIUTIO30pHBIMY. (cTpanuna 19)

a63. 87 m. 114. “In order to qualify
as royalty payment, it is necessary
to establish that there is transfer of
all or any rights (including the
granting of any licence) in respect
of copyright of a literary, artistic or
scientific work. In order to treat the
consideration paid by the Licensee
as royalty, it is to be established
that the licensee, by making such
payment, obtains all or any of the
copyright rights of such literary
work. Distinction has to be made
between the acquisition of a
“copyright right” and a
“copyrighted article”. Copyright is
distinct from the material object,
copyrighted. Copyright is an
intangible incorporeal right in the
nature of a privilege, quite
independent of any material
substance, such as a manuscript.
Just because one has the
copyrighted article, it does not
follow that one has also the
copyright in it. It does not amount
to transfer of all or any right
including licence in respect of
copyright. Copyright or even right
to use copyright is distinguishable
from sale consideration paid for
“copyrighted” article. This sale
consideration is for purchase of
goods and is not royalty.

88. The license granted by the
Assessee 1s limited to those

a03. 87 m. 114. “Jlns TOro 4ToObI
IIATEXK CYUTAIICS POSUITH, HEOOXOAMMO
YCTaHOBUTH Mepe/lavy BCeX WU
T0OBIX TpaB (BKIIFOYAs
peoCTaBlIeHUE JTF000M JTUIIEH3UN) B
OTHOIIIEHUHU aBTOPCKUX MPaB Ha
JUTEPATYPHOE, XYJI0KECTBEHHOE UITH
Hay4yHOE TIpou3BeneHue. [ Toro
YTOOBI IUIATEX, POU3BEICHHBIN
JHUIIEH3UATOM, paCCMaTPUBAJICS Kak
POSUITH, HEOOXOMMO YCTAaHOBHUTH, UYTO
JMIIEH3UAT, TTPOU3BET TAaKOH TUTATEK,
MIOJTy4aeT BCE WITHU JIIOObIE aBTOPCKHE
IpaBa Ha TaKOE JIUTEPaTypHOE
npousBeneHue. Heodxommmo
pasznuyaTh IPUOOPETEHHE «aBTOPCKOTO
paBay U «aBTOPU30BAHHOTO
IPOU3BEICHUS». ABTOPCKOE TIPABO
OTJIMYAETCSl OT MaTEPUATBLHOTO
00BbeKTa, 3aIUIIEHHOTO aBTOPCKUM
IpaBOM. ABTOPCKOE MPABO — 3TO
HeMaTepualbHOE, HEeMaTePHAIbHOE
IPaBO, UMEIOIIIEE XapaKTep
IPUBHUJICTUH, COBEPIIICHHO
HE3aBUCUMOE OT KaKOU-Tn00
MaTepUaibHON CYOCTaHIIMM, TAKON KaK
pykonuck. TOT (hakT, 4TO y KOro-TO
€CTh aBTOPCKOE MPaBO Ha
POU3BEICHUE, HE 03HAYACT, YTO Y
HETo eCTh U aBTOPCKOE MPaBO Ha HETO.
DTO HE 03HAYAET Iepeaady BCex WIN
JTHOOBIX TIPaB, BKIIIOUAs JTUIEH3UIO, B
OTHOIIIEHUHU aBTOPCKOTO MpaBa.
ABTOpCKOE IIPaBO UJIK JaXKe MPaBo Ha
UCIIOJIb30BAaHUE aBTOPCKOTO MpaBa
OTJIMYAETCSl OT CYMMBI, YIIJIAUEHHOU 3a
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necessary to enable the licensee to
operate the program. The rights
transferred are specific to the nature
of computer programs. Copying the
program onto the computer's hard
drive or random access memory or
making an archival copy is an
essential step in utilizing the
program. Therefore, rights in
relation to these acts of copying,
where they do no more than enable
the effective operation of the
program by the user, should be
disregarded in analyzing the
character of the transaction for tax
purposes. Payments in these types
of transactions would be dealt with
as business income in accordance
with Article 7.”

«aBTOPU30BaHHOE» MPOU3BEAEHUE. JTa
CyMMa Mpe/IHa3HauYeHa JUIsl HOKYTIKU
TOBApPOB U HE SABJISAETCSA POSITH. 88.
JInuen3us, nperocTaBiIcHHAs
HaJIOTOIJIATEIbIIUKOM,
OTPaHUYMBAETCS TEMH MPABAMHU,
KOTOpbIE HEOOXOIUMBI JIJIs1
obecrieueHrs BO3MOKHOCTH
UCIIOJIb30BaHUs MPOTPAMMBI
nunensuaroM. IlepenaBaemele npasa
cnenu@UUHbI 1715 XapaKkTepa
KOMITBIOTEPHBIX MPOTPAMM.
KonmpoBanue mporpaMMsl Ha )KECTKUN
JUCK KOMITbIOTEPA WJIA ONIEPATUBHYIO
naMsATh, WU CO3/IaHUE apXUBHOM
KOIUU SIBJIIETCS CYIIECTBEHHBIM
[1aroM B UCIOJIb30BaHUU IPOTPAMMBI.
IToaTOMy npaBa, CB3aHHBIE C A TUMU
NEUCTBUSMH KOMTUPOBAHUS, €CJIA OHU
JUITE 00ecrieunBaroT Y PEeKTHBHOE
UCIIOJIb30BaHUE MTPOTPAMMBbI
[I0JI30BATENIEM, CIEAYET
UTHOPUPOBATH MPH AHAIM3E XapaKTepa
CHEJIKH JJIs1 LeJIei HATOT000JI0KEHUSI.
[InaTexxu B TaKUX cEIKax OyayT
paccMaTpUBaThCA KaK A0XOJ OT
IpeANpPUHUMATEIBCKON AESTENbHOCTU
B COOTBETCTBUU CO CTaTben 7.”

a03. 89 n. 114. There is a clear
distinction between royalty paid on
transfer of copyright rights and
consideration for transfer of
copyrighted articles. Right to use a
copyrighted article or product with
the owner retaining his copyright,
is not the same thing as transferring
or assigning rights in relation to the
copyright. The enjoyment of some
or all the rights which the copyright
owner has, is necessary to invoke
the royalty definition. Viewed from

a63. 89 1. 114. CymiecTByeT ueTkoe
pazIMuue MEXIy POSUITH,
BBITIJIAYMBACMBIM TIPU TIEpeaaye
ABTOPCKUX MPaB, U
BO3HArpakJICHUEM 32 Mepeavy
3alUIIEHHBIX aBTOPCKUM MIPABOM
m3aennid. [IpaBo Ha UCMOJIL30BaHUE
3alIUIIIEHHOTO aBTOPCKUM ITPaBOM
U3JIEIUS WIH NPOJYKTa, IPU KOTOPOM
BIIAJIEJIEI] COXPAHSIET CBOU aBTOPCKUE
1paBa, HE TO € CaMoe, 4To nepegaya
WJIM YCTYIIKA MPaB, OTHOCSIIUXCS K
aBTOPCKOMY IpaBy. JlJisi npuMeHeHus
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this angle, a non-exclusive and non
transferable licence enabling the
use of a copyrighted product cannot
be construed as an authority to
enjoy any or all of the enumerated
rights ingrained in Article 12 of
DTAA. Where the purpose of the
licence or the transaction is only to
restrict use of the copyrighted
product for internal business
purpose, it would not be legally
correct to state that the copyright
itself or right to use copyright has
been transferred to any extent. The
parting of intellectual property
rights inherent in and attached to
the software product in favour of
the licensee/customer is what is
contemplated by the Treaty. Merely
authorizing or enabling a customer
to have the benefit of data or
instructions contained therein
without any further right to deal
with them independently does not,
amount to transfer of rights in
relation to copyright or conferment
of the right of using the copyright.
The transfer of rights in or over
copyright or the conferment of the
right of use of copyright implies
that the transferee/licensee should
acquire rights either in entirety or
partially co-extensive with the
owner/transferor who divests
himself of the rights he possesses
pro tanto.” (pages 385-386)

OTIpeICTICHUS POSUITH HEOOXOTUMO
BJIaJICHUE HEKOTOPHIMU UJIA BCEMU
paBaMu, KOTOPbIMH 00JIa/1aeT
BJIaJieJiel] aBTOpCcKux npas. C 3Ton
TOYKH 3pEHUS, HEUCKIIOUNTEIbHAS U
HernepeaaBaeMast JUIeH3Us,
MO3BOJISIONIAS UCIIOJIb30BATh
3aIUIIEHHBIN aBTOPCKUM MPaBOM
IPOJYKT, HE MOXKET pacCcMaTpUBaThCS
KaK pa3pelleHNue Ha MOJIb30BaHUE
JIOOBIMU UJTA BCEMU MEPEUUCIICHHBIMU
IIpaBaMHM, 3aKpEIUICHHBIMU B CTaTbe 12
Coramenusa 06 n30exaHUHU JBOMHOTO
Hajioroo0noxxenusa. Ecian nensro
JIUIEH3UU WU CACTKU SIBISETCS
TOJIbKO OTPAHUYECHHUE UCII0JIb30BAHMS
3alIUIIIEHHOTO aBTOPCKUM ITPAaBOM
MPOJIYKTA JJI1 BHYTPEHHUX JIETTOBBIX
Lejae,

TO IOPUINYECKH HEKOPPEKTHO
YTBEPAKIATh, YTO CAMO aBTOPCKOE
MIPaBO WJIM IIPaBO Ha UCIOJIb30BAHUE
aBTOPCKOTO MpaBa ObLIO

nepeaHo B KaKOU-IMO0 CTETICHHU.
JloroBop npeaycMaTpuBaeT nepeaady
IIPaB MHTEJUIEKTYaJIbHOU
COOCTBEHHOCTHU, TPUCYIIUX
MPOrpaMMHOMY MPOAYKTY U
CBSI3aHHBIX C HUM, B MOJIb3Yy
JUTEH3UATa/3aKa34uHKa.

[IpocToe npenocTaBieHUE 3aKaA3UUKY
IpaBa MoOJb30BaThCS TAHHBIMU WJTH
WHCTPYKLHSIMU, COACPKAIIUMHUCS B
HeM, 0e3 TIpaBa pacrnopsHKaThCsl MU
CaMOCTOSITEIIHO, HE SIBJISIETCS
repeiadyeii mpaB B OTHOIIEHUH
aBTOPCKOTO MpaBa WU
peI0CTaBICHUEM TTpaBa
UCIIOJIb30BaHUsI aBTOPCKOTO MPaBa.
[lepenaua npaB B OTHOILIEHUU
aBTOPCKOTO MpaBa Win
pe0CTaBIECHUE TIPaBa UCTIOIb30BAHMS
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aBTOPCKOTO TIpaBa MOpa3yMeBaeT, 4To
MOJTy9aTelb/INIIEH3UaT MpruoopeTaeT
npaBa JM00 MOTHOCTHIO, JTHO0
YaCTUYHO, COBIA/IAIONINE C PABAMHU
BJIaJIeTIbIIa/TIepeIatoIIero JIUIia,
KOTOPOE OTKAa3bIBACTCSI OT TPaB,
KOTOPBIMU OHO 00J1a/1a€T YaCTUIHOY.
(ctpanuirsr 385-386)

n. 117. The conclusions that can be
derived on a reading of the
aforesaid judgments are as follows:
i11) Parting with copyright entails
parting with the right to do any of
the acts mentioned in section 14
of the Copyright Act. The transfer
of the material substance does not,
of itself, serve to transfer the
copyright therein. The transfer of
the ownership of the physical
substance, in which copyright
subsists, gives the purchaser the
right to do with it whatever he
pleases, except the right to
reproduce the same and issue it to
the public, unless such copies are
already in circulation, and the
other acts mentioned in section 14
of the Copyright Act.

1v) A licence from a copyright
owner, conferring no proprietary
interest on the licensee, does not
entail parting with any copyright,
and is different from a licence
issued under section 30 of the
Copyright Act, which is a licence
which grants the licensee an
interest in the rights mentioned in
section 14(a) and 14(b) of the
Copyright Act. Where the core of a
transaction is to authorize the

. 117. BeIBOJBI, KOTOPBIE MOKHO
clenaTh Ha OCHOBaHHUH
BBIIICYTTOMSIHYTBIX CYJI€OHBIX
pELIEHNH, CIICAYIOIIHE:

111) OTKa3 OT aBTOPCKUX MPAB BICYET
3a co0Oi1 0TKa3 OT IpaBa COBEPILIATH
J00bIe JEUCTBUS, YIIOMSHYTHIC B
paznene 14

3akoHa 00 aBTOpckoM mpase. [lepenaua
MaTepHaIbHOW CyOCTaHIIMK caMa o
ceOe He CITY)KUT epeaaden
aBTOPCKHX IpaB Ha Hee. [lepenaua
mpaBa COOCTBEHHOCTH Ha (PU3UYECKYIO
cyOCTaHIINIO, HA KOTOPYIO

HaJIOX)KEH aBTOPCKUM MHTEPEC, AT
MOKYIAaTEeIo NpaBo JIeJaTh C HEMl Bce,
YTO OH IOYKEJAET, 32 UCKIIOUYECHUEM
npasa

BOCIIPOU3BOJIUTH €€ U PACIPOCTPAHSITh
cpeau myOJIMKU, €CIIM TaKUE KOTTUU
elie He HaXOoIsSITCSl B 0OpallleHuu, U
IPYTUX NEUCTBUM, YIIOMSHYTHIX B
paznene 14 3akona 06 aBTOPCKOM
npase.

1v) Jlutiensust ot mpaBooOnaarens, He
NpEeAOCTABISIONIAS JIUIIEH3UATY
HUKAKHX UMYIIECTBEHHBIX MPaB, HE
[0/Ipa3yMEBAET

OTUYXKJICHUS KAKUX-THO0 aBTOPCKUX
paB U OTJIMYAETCS OT JIMLIEH3HH,

BBII[&HHOﬁ B COOTBETCTBHH C pa3acjioMm
30
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end-user to have access to and
make use of the “licensed”
computer software product over
which the

licensee has no exclusive rights, no
copyright is parted with and
consequently, no infringement
takes

place, as is recognized by section
52(1)(aa) of the Copyright Act. It
makes no difference whether the
end-user is enabled to use computer
software that 1s customised to its
specifications or otherwise.

3akoHa 00 aBTOPCKOM IpaBe, KOTOpast
IIPEIOCTABIISET JINIICH3UATY MPaBO Ha
paBa, YIIOMSHYTHIC B

pasznmenax 14(a) u 14(b) 3akona 06
aBTOpckoM npase. Eciu cyTh caenku
3aKJII0YAETCS B IPEIOCTABICHUN
KOHEYHOMY TOJIb30BATEINIO J0CTyNA K
«JTMLIEH3UPOBAHHOMY» MIPOTPAMMHOMY
POJYKTY, Ha KOTOPBIN

JMIEH3UAT HE UMEET UCKITFOUNTETbHBIX
paB, TO aBTOPCKHUE TIpaBa HE
TIepeIaroTCs, U, CIICA0BATEIBHO,
HUKAKOTO HapyIICHUS HE TIPOUCXOTHUT,
KaK 3TO MIPU3HACTCS Pa3IeiIoM
52(1)(aa) 3akoHa 00 aBTOPCKOM TIpage.
He nMeet 3HadeHMSI, MOXKET JIN
KOHEYHBIN MOJIb30BATEIb
UCIIOJIb30BaTh POTPAMMHOE
obecrieueHure, aIanTUPOBAHHOE 10T
ero TpeOOoBaHMs, UJIN UHOE.

Pemenue Boicokoro cyaa [deau nmo aeay «The Commissioner Of
Income Tax vs Salesforce.Com Singapore Pte.Ltd» ot 14 ¢peBpans 2024

roga. URL: https://indiankanoon.org/doc/196402230/

a03. 11 . 8. We find that similar
would be the position which would
obtain when subscription

fee 1s examined on the anvil of
Article 12 of the DTAA. If the
Department were to

describe subscription fee as
,royaltye, they would necessarily
have to establish that

the payments so received by the
assessee was consideration for the
use of or the right

to use any copyright or a literary,
artistic or scientific work as defined
by Article 12(3)

a03. 11 . 8. MBI cunTaem, 94To
aHAJIOTUYHAS CUTYaIUs CJIOKUIIACH OBl
U TIPU PACCMOTPEHUU a0OHEHTCKOM
IUIAThl B KOHTEKCTE CTaThu 12
Cornamenus 00 n30exaHUU JIBOHHOTO
HaJIOroo0J10keHus. Ecau Obl
JlenaptameHT Ha3Ball aDOHEHTCKYIO
ATy «POSUITHY, EMY MPUIIIIOCH ObI
00s13aTeNLHO JI0KA3aTh, YTO
MOJIYYCHHBIC HAJIOTOTUIATEIBIITUKOM
IJIATEXKU SBIBSUIHCH BO3HATPAKICHUEM
3a UCIIOJIb30BaHUE WJIH TIPABO
WCITOJIB30BAHUS JTFOOOTO aBTOPCKOTO
npaBa Wid JUTEPATypHOTO,
XyJI0’)KECTBEHHOTO UJIM HAYyYHOTO



https://vk.com/away.php?to=https%3A%2F%2Findiankanoon.org%2Fdoc%2F196402230%2F&utf=1
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of the DTAA. Granting access to
the database would clearly not
amount to a transfer

of a right to use a copyright. We
must bear in mind the clear
distinction that must be

recognised to exist between the
transfer of a copyright and the mere
grant of the right to use and take
advantage of copyrighted material.
Neither the subscription

agreement nor the advantages
accorded to a subscriber can
possibly be considered in

law to be a transfer of a copyright.
In fact, it was the categorical
assertion of the

assessee that the copyright remains
with it at all times.

MIPOU3BENICHUS, KaK 3TO OMPEACIICHO B
cratbe 12(3)

Cornamenus 06 n30eKaHUM TBOWHOTO
HanorooOnoxenus. [Ipegocrasienue
JocTyma K 0aze JaHHBIX SIBHO He Oyier
PaBHOCHIILHO TIepeiade mpasa Ha
UCTIOJb30BaHUE aBTOPCKOTO MpaBa. Mbl
JIOJKHBI TIOMHUTB O YETKOM Pa3JIyuH,
KOTOpPO€ HEOOXOIUMO MTPU3HATH,
MeXy Tepeaadeil aBTOPCKOro mpasa u
IIPOCTHIM TIPEIOCTaBICHUEM TIpaBa Ha
WCTIOJIb30BAHUE U U3BJICUCHUE BHITOBI
U3 MaTepHajoB, 3alIUIICHHBIX
aBTopckuM npaBoMm. Hu aboneHTckoe
COTJIAIICHHE, HA MTPEUMYIIECCTBA,
IIPEIOCTABIIIEMBIE TIOIITACYUKY, HE
MOTYT pacCMaTPUBATHCS C TOUKH
3peHus TMpaBa Kak rmepeaada
aBTOPCKOTO TipaBa. DaKTHIECKH,
HAJIOTOIUTATEIIBIIUK KaTeTOPUICCKU
yTBEPXKAJI, 9TO aBTOPCKOE MPABO
BCET/Ia OCTAETCS 32 HUM.

a63. 12 m. 8

90. The licence granted to the
licencee permitting him to
download the computer programme
and storing it in the computer for
his own use is only incidental to the
facility extended to the licencee to
make use of the copyrighted
product for his internal business
purpose. The said process is
necessary to make the programme
functional and to have access to it
and is qualitatively different from
the right contemplated by the said
paragraph because it is only
integral to the use of copyrighted
product. Apart from such incidental
facility, the licencee has no right to

a63. 12 m. 8

90. JInueH3us, npeaocTaBiICHHas
JIMLICH3UATY, O3BOJISIIOIIAS EMY
3arpyaTh KOMIBIOTEPHYIO TPOrpaMMy
U COXPAHSTh €€ Ha KOMIBIOTEPE ISt
COOCTBEHHOT'O MCIIOJIH30BaHUS,
SIBJISIETCS JIUIITb COMYTCTBYIOIICH
BO3MOYKHOCTBIO JIJISI UCIIOJIb30BaHUS
3alUIIIEHHOTO aBTOPCKUM ITPaBOM
MPOJIYKTa B IEJISIX €ro BHYTPEHHEH
JIEJIOBOM JECSITEIbHOCTH. Y Ka3aHHBIN
IpoIiecc HeoOX0uM I oOecTICUeHUS
(GYHKIIMOHATBHOCTH MTPOTPAMMBI U
JIOCTYyIIa K HEW U KAaY€CTBEHHO
OTJIMYaeTCs OT IpaBa,
NPEAYCMOTPEHHOTO YKa3aHHBIM
MYHKTOM, ITOCKOJIBKY OH SIBJISICTCSI
JIUIIb HEOTHEMIIEMOU YaCThIO
WCIIOJIB30BaHUS 3aIHUIIECHHOTO
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deal with the product just as the
owner would be in a position to do.
91. There is no transfer of any right
in respect of copyright by the
Assessee and it is a case of mere
transfer of a copyrighted article.
The payment is for a copyrighted
article and represents the purchase
price of an article and cannot be
considered as royalty either under
the Income Tax Act or under the
DTAA.

92. The licencees are not allowed to
exploit the computer software
commercially, they have acquired
under licence agreement, only the
copyrighted software which by
itself is an article and they have not
acquired any copyright in the
software. In the case of the
Assessee Company, the licencee to
whom the Assessee Company has
sold/licenced the software were
allowed to make only one copy of
the software and associated support
information for backup purposes
with a condition that such copyright
shall include Infrasoft copyright
and all copies of the software shall
be exclusive properties of Infrasoft.
Licencee was allowed to use the
software only for its own business
as specifically identified and was
not permitted to loan/rent/sale/sub-
licence or transfer the copy of
software to any third party without
the consent of Infrasoft.

94. The incorporeal right to the
software ie. copyright remains with
the owner and the same was not
transferred by the Assessee. The
right to use a copyright in a

aBTOPCKUM TIpaBoM mpoaykrta. [Tomumo
TaKOM COITYTCTBYIOIIEH BO3MOXHOCTH,
JUIIEH3UAT HEe UMEET IpaBa
pacnopspKaThesl MPOIYKTOM Tak Ke,
KaK 3TO MOT OBl JieaTh Biajiesel.

91. HanorormartenbMK HE TIepeIacT
HUKAKHUX MPaB B OTHOILIEHUU
aBTOPCKOTO MpaBa, U 3TO CIydai
IPOCTOM Mepeiauu 3alUIIIEHHOTO
aBTOPCKUM IpaBoM ToBapa. [lmarex
MPOU3BOJUTCS 32 3aIUIICHHBIN
ABTOPCKUM TIPaBOM TOBap U
NpeACTaBIsAECT COOOM MOKYITHYIO LIEHY
TOBapa M HE MOXET PacCMaTPUBATHCS
KaK POSJITH HU B COOTBETCTBHH C
3aKOHOM O MOJ0XOJIHOM HaJIore, HU B
cootBeTcTBUM ¢ CornamieHueM 00
n30eKaHUU JBOMHOTO
HAJIOT000I0KEHUSI.

92. JInueH3naTaM He pa3pelracTcs
UCIIOJIb30BaTh KOMITBIOTEPHOE
IporpaMMHOe oOecrieueHne B
KOMMEPYECKHUX IIeJISIX; OHU PUOOpenn
10 JIMIIEH3MOHHOMY COTJIAIICHUIO
TOJIBKO 3aIUIIIEHHOE aBTOPCKUM
IIpaBOM MPOTpaMMHOE 0OecTIeUeHUE,
KOTOpOE camo M0 cede sBIsieTCs
IPOJIYKTOM, U OHU HE MpUOOpenn
HUKAKUX aBTOPCKHX TIPaB Ha 3TO
nporpaMmmHoe obecrnieuenue. B ciydae
C KOMITaHUEH-HAJIOTOTIATEIIBIITIKOM,
JUIEH3UATY, KOTOPOMY KOMITaHHSI-
HAJIOTOTIATEIIBITUK
pojiaia/MMIeH3upoBalia MporpaMMHOE
obecrieueHure, pa3pemniagoch cieaaTh
TOJIBKO OJTHY KOIIMIO MPOTPAMMHOTO
o0ecrieueHus U COMyTCTBYIOIIEH
uH(pOpMaIK JJI1 PE3EPBHOTO
KOITMPOBAHUS TIPH YCIIOBHH, YTO TAKUE
aBTOpCKUE IpaBa OyAyT BKJIIOYATh
aBTOpckue npasa Infrasoft, u Bce
KOIUU MPOrpaMMHOr0 00ecredeHus
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programme is totally different from
the right to use a programme
embedded in a cassette or a CD
which may be a software and the
payment made for the same cannot
be said to be received as
consideration for the use of or right
to use of any copyright to bring it
within the definition of royalty as
given in the DTAA. What the
licencee has acquired is only a copy
of the copyright article whereas the
copyright remains with the owner
and the Licences have acquired a
computer programme for being
used in their business and no right
is granted to them to utilize the
copyright of a computer
programme and thus the payment
for the same is not in the nature of
royalty.

OyIyT SBISITHCS UCKITIOUNTEITHLHOM
coOcTBeHHOCTHIO Infrasoft.
JIuen3uaty pa3pemanoch
UCIIOJIB30BaTh IPOTPAMMHOE
obecrieueHre TOJIbKO st
coOCTBEHHOT'0 OM3HEca, KaK 3TO
KOHKPETHO YKa3aHo, U €My He
paspenianoch MpeaoCTaBIsATh B
apeHy/TpoJiaBaTh/CyOIUIICH3UPOBATh
WM TIepeIaBaTh KOMUIO MPOrPaMMHOIO
obecrniedeHus TPETbUM Jiniam 0e3
cornacus Infrasoft.

94. HemaTtepuanbHOE IpaBo Ha
IpOrpaMMHOE 0OECIIeUeHHE, T.€.
aBTOPCKOE MPaBO, OCTACTCS 3a
BJIAJICNTBIIEM, H OHO HE OBLITO TIEpEIaHO
HajororiaTeasuKomM. [IpaBo Ha
UCIIOJIb30BAaHUE aBTOPCKOTO MpaBa B
IPOrpaMMe COBEPIIEHHO OTINYACTCS
OT MpaBa Ha UCIOJIb30BAHUE
IPOrpaMMbl, BCTPOCHHON B KacCETy
WM KOMIAKT-IUCK, KOTOpas MOXKET
MPEICTaBIATh COOOM MPOrpaMMHOE
oOecrneueHne, U MIaTeK,
IIPOU3BEICHHBIN 3a 3TO, HENB3S
CUHMTATh IMOJTYYEHHBIM B Ka4ECTBE
BO3HArpakICHUS 3a MCTIOJb30BAHHE
VI TIPABO Ha MCIOJIb30BaHUE KaKOTO-
A1M00 aBTOPCKOTO MpaBa, YTOObI
MIOJIBECTH €T0 TIO/] OTIPE/ICIICHHE
posuttu, nanHoe B CornareHuu oo
n30eKaHUHU JBOMHOTO
Hajoroo0noxenus. JInmensuar
IPUOOPEIT JTUIIH KOTIHIO 00BEKTa
aBTOPCKOTO TpaBa, TOT/1a KaK
aBTOPCKOE MPABO OCTAETCS 32
BiagenbleM, 1 JInieH3uaTsl
pUOOPENH KOMITbIOTEPHYIO
IpOrpaMMy ISl UICTIOJE30BAHUS B
CBOEH JESITENbHOCTU, U UM HE
PEIOCTABIISETCS MTPaBO UCIOIb30BATh
aBTOPCKOE MPABO HA KOMIIBIOTEPHYIO
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IpOrpaMMmy, O3TOMY IIJIATEXK 3a ITO HE
SABIISIETCS POSUITH.




